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Main conclusions and recommendations

Considering that the Prosecutor’s Office of the Republic of Latvia (hereinafter referred to as the
Prosecutor’s Office) is a “key” institution in the investigation of financial and economic crimes and
prosecution, and it has a central and leading role in applying criminal law and procedure, the State
Audit Office audited the Prosecutor’s Office.

In terms of the number of prosecutors, Latvia does not lag behind other countries, so there is no
ground to state that resources are not sufficient to perform the functions of the prosecution service
effectively.

< Latvia has 23.5 prosecutors per 100 thousand population, while the average indicator is
12.1 prosecutors in other benchmarked countries. At the same time, in terms of the number
of cases received by the Prosecutor ’s Office, Latvia lags far behind other countries - the
Prosecutor’s Office receives 0.68 cases per 100 population per year in Latvia (while an
average is 3.1 cases in other countries). Latvia has arelatively large number of prosecutors
in the top-level structural unit (Prosecutor General’s Office), which is 8.1% of all
prosecutors on average in other countries but it is 17.7% in Latvial.

Given the above, the State Audit Office has assessed in the audit how they have organised the work
of the Prosecutor’s Office, how they implement the management function of the institution, and
how they reduce the risks of inefficient work. The State Audit Office paid special attention to the
requirements of the legal framework, the suitability of the institutional model of the Prosecutor’s
Office, and compliance with internationally recognized best practice by evaluating whether the
legal framework and the institutional model of the Prosecutor’s Office provide preconditions for
successful criminal investigation and prosecution and do not impose external obstacles to effective
work organisation of the Prosecutor’s Office. The institutional model and work organisation of the
Prosecutor’s Office were assessed in co-operation with experts from the Organisation for Economic
Co-operation and Development (OECD), who conducted a comparative benchmarking study of
purposefully selected prosecution services. The aim of the study, put forward by the State Audit
Office, was to identify better practices of more successful countries in this respect, which might be
useful for the situation in Latvia.

Countries have the opportunity to establish a prosecutor’s office, both subordinate to the
government and independent of the government, by providing sufficient and effective measures to
guarantee the independence of the Prosecutor’s Office and the status required for the performance
of prosecutorial functions?. In Latvia, the Prosecutor’s Office is an institution of the judiciary that
supervises the observance of legality independently within the competence specified by law?.

Following the assessment carried out?, the State Audit Office concludes that the institutional model
of the Prosecutor’s Office chosen in the Latvian national legal system does not de jure create any
obstacles for the Prosecutor’s Office to perform the functions of the Prosecutor’s Office effectively
within the chosen model.

The regulation of the Prosecutor’s Office Law identifies all the necessary standards for the
independence of both the Prosecutor’s Office and a prosecutor arising from the set of transnational
documents. In its audit report, the State Audit Office analyses the guidelines of international
organisations and examples of internationally recognised best practice in interpreting the concept
of the independence of a Prosecutor’s Office and prosecutors and draws attention to the Venice
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Commission’s opinion that, even as part of the judiciary, the independence of prosecution service
is not the same as that of judges®.

The evidence obtained in the audit shows that the concept of the independence of the Prosecutor’s
Office and prosecutors is interpreted more broadly in Latvia than it follows from the
recommendations and opinions of international institutions®, namely, in Latvia, the independence
of a prosecutor means both the prohibition of external influence on the course of particular criminal
proceedings and decisions made within the latter” and the independence is considered as almost
‘absolute’ by limiting, forexample, the possibility of holding the Prosecutor’s Office accountable
for its work, cooperation with state institutions in developing crime prevention and combating
policies or extend the principles of good governance and efficiency applied by other public
administration institutions to the Prosecutor’s Office.

According to OECD experts, the understanding of the almost ‘absolute’ independence of the
Prosecutor’s Office has contributed to the Prosecutor’s Office distancing itself from the reforms
implemented in the country aiming to modernise and streamline the functioningof state institutions,
including the Latvian judicial system. The State Audit Office, in its turn, points out the most
significant consequences that affect the efficiency of criminal proceedings negatively, what the
long-term application of this understanding in the work organisation of the Prosecutor’s Office
might have caused.

In the opinion of the State Audit Office, the understanding of the independence of the Prosecutor’s
Office as a unified system of three levels of institutions and approach to the implementation of
management functions require significant changes, which would both increase the capacity of the
Prosecutor’s Office in performing its primary functions and promote more efficient use of the
existing resources of the Prosecutor’s Office. If further elaboration of the concepts and its
consolidation in laws and regulations are necessary for the implementation of the mentioned
understanding, the State Audit Office will facilitate such an approach by addressing the Latvian
Parliament (Saeima) and the Cabinet of Ministers after the audit.

The recommendations of the State Audit Office (see below) are aimed at eliminating the
deficiencies in all the mentioned areas.

1. Theplaceandroleof the Prosecutor’s Office in the national institutional
system

The operating principles and standards of prosecution service are set out in several supranational
documents, the most important of which are Recommendation Rec(2000)19 of the Committee of
Ministers to Member States on the Role of Public Prosecution in the Criminal Justice System on 6
October 2000, the opinions adopted by the Consultative Council of European Judges (CCJE) and
the Consultative Council of European Prosecutors (CCPE)8, documents adopted by the United
Nations (UN) and the International Association of Prosecutors®. The Venice Commission
documents'®are also an important source of opinions and recommendations.

Recommendation Rec(2000)19 of the Committee of Ministers to Member States on the Role of
Public Prosecution in the Criminal Justice System adopted by the Committee of Ministers of Justice
of the Council of Europe on 6 October 2000 was the first European document to set standards for
the operation of the public prosecution. The Recommendation allows countries to establish a
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prosecution service both subordinate to the government and independent of the government, by
providing sufficient and effective measures to guarantee the independence of the prosecution
service and the status required to perform the functions of the prosecution service. Over the last two
decades, the Consultative Council of European Prosecutors (CCPE), the United Nations Office on
Drugs and Crime (UNODC), the International Association of Prosecutors, and the Venice
Commission have developed and adopted opinionsand recommendations on how to implement this
Recommendation.

Recommendation Rec (2000) 19 adopted by the Committee of Ministers of Justice of the Council
of Europe on 6 October 2000 recognises the significance of several basic principles of the operation
of the prosecution service, for example:

v’ States should take appropriate measures to ensure that public prosecutors are able to
perform their professional duties and responsibilities without unjustified interference or
unjustified exposure to civil, penal or other liability. However, the public prosecution
should account periodically and publicly for its activities as a whole and, in particular, the
way in which its priorities were carried out'?;

v In countrieswhere the public prosecution isindependentofthe government, the state should
take effective measures to guarantee that the nature and the scope of the independence of
the public prosecution is established by law??;

v Public prosecutors should, in any case, be in a position to prosecute without obstruction
public officials for offences committed by them, particularly corruption, unlawful use of
power, grave violations of human rights and other crimes recognised by international
law?!3;

v Inorder to promote the fairness and effectiveness of crime policy, public prosecutorsshould
co-operate with government agencies and institutions in so far as this is in accordance with
the law!4,

In Latvia, the above principles have been addressed by the legal provisions established in the
Prosecutor’s Office Law, which contains a regulation on the legal basis for the activities of the
Prosecutor’s Office, that is, the Latvian Constitution (Satversme), the Prosecutor’s Office Law, and
other laws and regulations®™. Section 1 of the Prosecutor’s Office Law states that (1) the
Prosecutor’s Office is an institution of judicial power, which carries out supervision of the
observance of law independently within the scope of the competence determined by the Law; (2)
the task of the Prosecutor’s Office is to react to a violation of the law and to ensure the resolution
of a related case in accordance with the procedures prescribed by law. The functions of the
Prosecutor’s Office also include both making decisions on initiating or continuing prosecutions and
supervising pre-trial investigations and operational activities, and conducting pre-trial
investigations?®.

Based on the assessment performed in the audit, the State Audit Office concludes that the
institutional model of the Prosecutor’s Office chosen in the Latvian national legal system does not
de jure create any obstacles for the Prosecutor’s Office to perform the functions of the Prosecutor’s
Office effectively within the chosen model.

< There are no shortcomings identified in the Prosecutor’s Office Law with regard to the
conditions for the efficientand optimal performance of the functions of the Prosecutor’s
Office, which are provided for in the internationally agreed guidelines on the functions,
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operating principles, and independence of the prosecution service to be ensured according
to the model chosen by the country.

< The principles of independence, appointment, and early dismissal of the Prosecutor General
have been addressed in line with the standards set out in the supranational package of
documents and do not provide grounds for claiming that the status and appointment of the
Prosecutor General may affect the institutional functioning of the Prosecutor’s Office
adversely. On the contrary, the Prosecutor’s Office Law sets forth a wide scope of authority
to the Prosecutor General with regard to the organisation of the activities of the Prosecutor’s
Office which allows the activities of the national prosecution service be organised in
accordance with the highest institutional standards of internal and external independence.

< One identifies all the necessary standards for the activities and independence of prosecutors
arising from the set of supranational documents in the regulation of the Prosecutor’s Office
Law.

The Venice Commission’s report!’ assesses the “internal” and “external” independence of the
prosecution service separately by distinguishing between the independence of the prosecution
service or the Prosecutor General and contrasting to the status of prosecutors who are not the
prosecutor general and who are “autonomous” rather than “independent”. The Venice Commission
hasacknowledged that any “independence” ofthe prosecution differs from the scope of the judiciary
fundamentally. The main precondition for such independence of a prosecution service or the
Prosecutor General is the inadmissibility for the executive to give instructions to the Prosecutor
General (and, of course, directly to any other prosecutor) on specific cases (criminal proceedings).
The Venice Commission hasalso admitted that even as part of the judiciary, the prosecution service
is not a court and its independence is not as categorical as judicial independence, nor is the
independence of prosecutors the same as that of judges?®.

The regulation of the activities of the Prosecutor’s Office contains the necessary standards for the
activities and independence of prosecutors, butthere are differences in the independence guaranteed
to the Prosecutor’s Office, id est, the conceptof independence in Latviais generalised and is applied
not only to overall prohibition to give instructions on specific criminal proceedings, butalso to the
possibility of expressing an assessment of the activities of the Prosecutor’s Office in general.

It is important to point out the finding confirmed by the Constitutional Court of the Republic of
Latvia'® that the principle of separation of powers arising from the concept of a democratic republic
included in the Satversme should not be perceived dogmatically and formally, but its aim of
preventing centralisation of power in one institution or one official should be respected. The
Constitutional Court has acknowledged that no power can be absolutely inde pendent, otherwise it
is notpossible to ensure the existence of the principle of separation of powers, which also envisages
mutual controland interaction of power. Also in the opinion of the OECD %, the Prosecutor’s Office
interprets its independence more broadly than the Constitutional Court in Latvia. Understanding of
the almost absolute independence of the Prosecutor’s Office may contribute to the isolation of the
Prosecutor’s Office from the reforms implemented in the country aiming to modernise and
streamline the activities of state institutions, including the Latvian judicial system.

Probably, due to the existing understanding of the independence of the Prosecutor’s Office, the
Prosecutor’s Office Law does not regulate the co-operation of the Prosecutor’s Office with the
executive authorities sufficiently. A clear settlement of the principles of relations and co-operation
in law is necessary not only to ensure that the executive does not interfere in decisions in specific
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criminal proceedings? but also to coordinate activities in crime prevention policy and to achieve
the engagement of all stakeholders including the Prosecutor’s Office as the central institution in the
criminal justice system in achieving the set targets. Other countries, including those where the
prosecution is part of the judiciary, have putin place such mechanisms for action and cooperation.

As emphasised in Recommendation Rec (2000)19 on the Role of Public Prosecution in the Criminal
Justice System adopted by the Committee of Ministers of Justice of the Council of Europe on 6
October 2000, due to the independence of prosecution service, there is a risk that its activities may
be incompatible with other institutions in the criminal justice system. The public prosecution must
therefore work closely with other services that are normally accountable to the government, and the
principles and methods of such cooperation must have a legal basis?.

There is a Crime Prevention Council® established in Latvia whose scope of responsibility was
expanded in 20202 to include the function of implementing co-operation between the executive
and the judiciary in order to set common goals and co-ordinate co-operation in strengthening the
rule of law by respecting the principles of the separation of powers. The Crime Prevention Council
is a collegial body thataims to strengthen the rule of law, coordinate, and improve the activities of
state institutions to prevent and combat crime, especially corruption and organised crime, which
threaten national security and economic stability, and promote a unified and effective cooperation
of the executive and judiciary in strengthening the rule of law.

This could be one of the forms of cooperation where, as in other countries, it would be possible to
agree on common goals and results for the current year, in the medium and long term by identifying
the major risks in the fight against crime. The State Audit Office considers that the achievement of
these goals and results should be the basis of the operational strategy of the executive and judicial
authorities. According to the audit findings, the operational strategy of the Prosecutor’s Office does
not link with the policy documents approved by the state in the field of combating crime. Both the
operational strategy and the work plans are too general and cannot be considered as a roadmap for
achieving the desired results.

It is possible that for involving the Prosecutor’s Office in achieving policy goals and results more,
law and regulations must stipulate solutions, e.g., the fact that Parliament can set targets and results
for the Prosecutor’s Office be achieved in a specified time based on proposals from the Crime
Prevention Council.

The State Audit Office recommends to evaluate the possibility of improving the regulation of
the activities of the Prosecutor’s Office in relation to co-operation with executive institutions
by envisaging a mechanism of action for the Prosecutor’s Office be engaged in achieving the
strategic goals and results of crime prevention policy.

When assessing the regulation included in the Prosecutor’s Office Law regarding the principles of
responsibility and accountability of the institution and prosecutors, one can establish that those
principles might not be regulated sufficiently in the Prosecutor’s Office Law.

The Venice Commission’s report?® emphasises the accountability of prosecutors and states, for
example, that:

« Like any public institution, judges, also the prosecution service must be accountable to the
public. The traditional way to ensure accountability is control of the executive, which
provides indirect democratic legitimacy through the executive ’s dependence on the elected
parliament. Another means is the control of the Council of the Prosecutor 's Office, which



WHAT ONE SHOULD IMPROVE IN THE OPERATION OF PROSECUTOR’S OFFICE

cannot be a mere instrument of self-government but must acquire its democratic legitimacy
by electing at least some of its members to parliament.

In addition, the opinion on the independence, accountability, and ethics of prosecutors adopted by
the Consultative Council of European Prosecutors on 23 November 20182 states that:

% Accountability of prosecutors does not mean interfering with the independence of
prosecutors. Despite their independence, prosecutors are held liable and accountable for
their activities according to the hierarchy, the public, the judiciary, and other public
officials and bodies, and the mass media. They should explain their actions proactively or
provide information to the public, especially when there is public attention;

The guidelines on the status and role of prosecutors, approved jointly by the United Nations Office
on Drugs and Crime (UNODC) and the International Association of Prosecutors in 2014, stress
that?’:

% The fair, independent, and impartial performance of the judiciary s tasks also requires that
prosecutors be held accountable if they fail to perform their duties in accordance with
established professional standards. In this context, the view expressed in the report of the
UN Special Rapporteur on the Independence of Judges and Lawyers?® that autonomy
cannot exist to the detriment of accountability is emphasised;

% The independence of the prosecutor does not mean that the prosecutor is completely
autonomous and not accountable to anyone. The prosecution services are accountable to
the executive, the legislature, the public and, to some extent, the judiciary. The
“responsibility” of the prosecutor means that the prosecution service can be held
accountable for its actions by submitting reports.

Perhaps, the understanding of the independence of the prosecution service, which goes beyond the
prohibition of giving external instructions in specific criminal proceedings and applies to the
assessment of the performance of prosecution service in general, may have refrained from the
Prosecutor’s Office Law providing for non-procedural control over the prosecution on behalf of the
Parliament or other institution. Only in 2020, the provision of the Prosecutor’s Office Law came
into force stipulating the procedure by which the Saeima should be informed about the
achievements and priorities of the Prosecutor’s Office, namely, the Prosecutor General shall submit
a report to the Saeima on the progress in the reported period and the priorities for the nextyear by
1 March each year?®. However, when judging by the annotation of the draft Law®°, one can perceive
this activity as informingthe legislator rather than reporting on the work done. In addition, the Rules
of Procedure of the Saeima do not specify a procedure for reviewing the report submitted by the
Prosecutor General, as it specifies, for example, regarding the reports of the Ombudsman and the
reports of the Auditor General®.

According to the Prosecutor’s Office®, the convention of the annual meeting of Chief Prosecutors,
where the Prosecutor General reports on the work of the Prosecutor’s Office in the reported year
and priorities forthe nextyear, correspondsto the performance evaluation of the Prosecutor’s Office
and public reporting of the Prosecutor’s Office provided for in Article 11 of the Recommendation
Rec(2000)19 adopted by the Committee of Ministers of Justice of the Council of Europe. The
Prosecutor’s Office has published® the drafted annual reports on the website
www.prokuratura.gov.lv/Iv. However, when assessing the information provided in the Prosecutor’s
Office reports, one can conclude that they contain quantitative indicators characterising the crime
situation in the country and statistical indicators on the work of the Prosecutor’s Office, while
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lacking a qualitative analysis of the performance of the Prosecutor’s Office, for instance, on the
impact of the activities implemented by the Prosecutor’s Office on the reduction of crime rates. It
is also not possible to determine whether and what contribution the Prosecutor’s Office makes and
intends to make in improving the efficiency and quality of pre-trial investigations, in improving the
quality of state prosecutions in court and other relevant areas of activity in criminal justice.
Therefore, the State Audit Office finds that one should assess the possibility to specify the scope of
the report submitted by the Prosecutor General to the Saeima in the Prosecutor’s Office Law.

With regard to the control of the activities of the Prosecutor’s Office, one should also note that the
Council of Prosecutor General provided for in the Prosecutor’s Office Law is not as a prosecuting
institution that might comply with the institutions stated in the reports of the Venice Commission
and the CCPE, namely, Prosecution (prosecutor) council that is one of the tools®* to facilitate
accountability and liability of the prosecution service. The Council of the Prosecutor General
specified in Section 29 of the Prosecutor’s Office Law is a collegial advisory body that examines
the main issues of the work organisation and operation of the Prosecutor’s Office and consists of
chief prosecutors of departments and judicial districts of the Prosecutor’s Office, and an
administrative director of the Prosecutor’s Office. The area of responsibility of the Council of
Prosecutor General, a collegial advisory institution, including the power to issue separate internal
regulations of the Prosecutor’s Office, makes the Council of the Prosecutor General a self-
governing institution, whose documents the Prosecutor General approves once again®°.

The State Audit Office recommends to evaluate the possibilities for improving the regulation
of the activities of the Prosecutor’s Office by strengthening the understanding of the
accountability and responsibility of the Prosecutor’s Office and specifying the scope of the
report of the Prosecutor General to the Saeima and providing a procedure for its review so
that the Parliament and the public would receive as comprehensive insight of the
performance and development of the Prosecutor’s Office as possible.

In the institutional model of the prosecution service established in Latvia, the Prosecutor’s Office
Law grants a wide scope of authority to the Prosecutor General enabling to organise the operation
of public prosecution according to the highest institutional standards of internal and external
independence. At the same time, the State Audit Office finds that the understanding of the
independence of each prosecutor could have an impact on the implementation of the management
functions of the Prosecutor’s Office, as the work organisation of the Prosecutor’s Office has not
implied such approaches like determination of obligations and powers, process descriptions or
guidelines to the used in the work of a prosecutor in internal regulations. Such an approach has not
promoted a unified and consistent application of the provisions of the Criminal Law and the
Criminal Procedure Law or the performance of the Prosecutor’s Office in general although the
application of the same statutory provisions and formation of unified legal practice in criminal
proceedings is required to meet the principle enshrined in Section 91 of the Latvian Constitution.
Other countries have standardised procedures or even a quality management system for the
prosecution.

The documents of the Venice Commission outline that the independence of the prosecution service
IS not as categorical as the independence of the judiciary. Even if the prosecution service as an
institution is independent, there may be other principles of hierarchical control of prosecutorial
decisions and actions®®, The hierarchical system of subordination (which is also considered to be
the Prosecutor’s Office of the Republic of Latvia), although more common when the prosecution
service is a part of the executive, is still appropriate in cases when the prosecutions service belongs

10
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to the judiciary. The provision of legal certainty by combining processes at the national and/or
regional level is mentioned®’ as one of the advantages of the hierarchical structure of the prosecution
service.

In the jurisprudence of the Court of Justice of the European Union, when assessing the principles
of the independence of the prosecutions service, one also expressed the opinion® that prosecutors
were obliged to follow the instructions of their immediate superiors. As follows from the case law
of the Court of Justice of the European Union, in particular the judgments of 27 May 20193, the
requirement of independence does not preclude internal instructions, which their immediate
superiors may give to prosecutors based on the subordination link regulating the smooth functioning
of the prosecution service.

Following the statement of the Venice Commission“® that there are no (applicable) standards for the
independence of prosecutors equivalent to the independence of judges and that even if the
prosecution service as an institution is independent, the institution can be organised hierarchically
when prosecutors are bound by directives issued by their superiors, the State Audit Office sees an
opportunity to specify the mandate of the Prosecutor General regarding the setting of standards and
guidelines applicable to the activities of the Prosecutor’s Office. The State Audit Office considers
that one needs to change the understanding of the work organisation of the Prosecutor’s Office, that
is, to consider it acceptable and even necessary that the top official of the Prosecutor’s Office,
namely, the Prosecutor General may determine the organisational methods, guidelines, principles,
and criteria of the Prosecutor’s Office. This would allow using the advantages better that the
hierarchical structure of the Prosecutor’s Office provides to combine uniform processes at the
national level in order to ensure legal certainty and increase the efficiency of pre-trial criminal
proceedings.

The State Audit Office recommends to evaluate the opportunities to specify the powers of the
Prosecutor General regarding the determination of standards and guidelines applicable in
the activities of the Prosecutor’s Office in the regulation of the activities of the Prosecutor s
Office.

The recommendations and opinions contained in the transnational documents*! indicate clearly that
essential categories such as performance of the institution, performance results, efficiency
indicators, internal control, internal and external audit, good governance, improving and reviewing
governance, efficiency in the use of public sector resources and other notions that are applied in the
activities of any institution in the public sector cannotbe leftout of the activities of the Prosecutor’s
Office.

The development planning documents of Latvian public administration*? envisage the application
of the principle of efficiency in public administration. Legislation regarding direct administration
institutions stipulates the responsibility of the head of the institution forboth the economic, efficient
operation of the institution, compliance with the regulatory framework and the principles of good
governance, as well as for the timely detection and elimination of errors and inconsistencies,
uneconomical, inefficient, or illegal activity. The Law on the Structure of Public Administration*?
provides that the head of a direct administrative institution organises and is responsible for the
performance of the institution, manages the administrative work of the institution by ensuring its
continuity, efficiency, and legality, manages the financial, human resources, and other resources of
the institution, and establishes the internal control system of the institution, monitors and improves
it. This Law** also stipulates that public administration is organised as efficiently as possible, the
institutional system of public administration is constantly inspected and, if necessary, improved.

11
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Following Section 3 of the Law on the Structure of Public Administration, this Law determines the
institutional system of public administration subordinated to the Cabinet of Ministers and the basic
rules of public administration (Section 3.1). However, it is also established at the same time that the
principles of public administration and other provisions of this Law shall also apply to institutions
which are not subordinated to the Cabinet of Ministers, insofar as the special legal provisions of
other laws do not provide otherwise (Section 3.3). Thus, the legislator has determined the
framework forthe application of the principles of the Law on the Structure of Public Administration
also to entities outside the executive system, and in the opinion of the State Audit Office, there are
no visible obstacles to their application in courts and the Prosecutor’s Office.

It is important to point out that in assessing the status of the institution of the national prosecution
service® in the jurisprudence of the Constitutional Court, one has acknowledged, “the Law on the
Structure of Public Administration stipulates the institutional system of public administration
subordinate to the Cabinet of Ministers and fundamental principles of public administration.
According to Section 3.3 of the said Law, the principles of public administration other provisions
of this Law shall also be applicable to those entities, which are not subordinated to the Cabinet of
Ministers unless otherwise provided by the special laws. The Law on the Prosecutor’s Office, the
Law on Criminal Procedure, and other laws and regulations regulate the activities of the
Prosecutor’s Office. The Law on the Structure of Public Administration and the Administrative
Procedure Law regulate the activities of the Prosecutor’s Office or a prosecutor in those cases when
the Prosecutor’s Office or its official — a prosecutor performs public administration functions, id
est, activities not listed in Section 2 of the Law on the Prosecutor’s Office”.

Thus, the application of the principles of public administration and the provisions of the Law on the
Structure of Public Administration is not applicable to those cases when the Criminal Procedure
Law, the Law on the Prosecutor’s Office, the Law on Operative Activities, etc. are applicable that
regulate the scope of rights and obligations of prosecutorial officials directly within the framework
of special laws and regulations. Yet, the issues related to the functions of publicadministration such
as the establishment of the administrative system of the institution, the handling of state budget
funds (effectiveness and efficiency) etc. should also be addressed by the Prosecutor’s Office in
accordance with national standards, for instance, good governance, internal control, and efficiency.

According to the auditfindings, one must improve the implementation of the managementfunctions
of the Prosecutor’s Office in order to have preconditions for the efficient and effective operation of
the Prosecutor’s Office. Therefore, the State Audit Office finds that provision of legal certainty
requires assessing an opportunity to apply the principle of good governance and efficiency in the
regulation of the activities of the Prosecutor’s Office, to strengthen the responsibility of the
Prosecutor General for compliance of the prosecution service with the principles of good
governance, economy, efficiency, and the establishment, monitoring, and improvement of the
internal control system. At present, the Law on the Prosecutor’s Office does not provide for such
duties of the Prosecutor General as the Head of the Prosecutor’s Office.

The State Audit Office recommends to evaluate the opportunities to improve the regulation
of the Prosecutor’s Office by envisaging the application of the principle of good governance
and efficiency in the Prosecutor’s Office, as well as the responsibility of the Prosecutor
General for compliance of the prosecution service with the principles of good governance,
economy, efficiency, and the establishment, monitoring, and improvement of the internal
control system.

12
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The leading role of a prosecutor in the investigation of criminal proceedings has been assessed in
supranational documents and is recognised as an effective model of prosecutorial involvement and
cooperation with investigative institutions for rapid and successful investigation of criminal
proceedings internationally6. Although there is a wide range of involvement of the prosecution
service in the investigative stage in the world starting from general non-involvement to active role
in criminal proceedings and even management thereof, there is a growing tendency for prosecutors
to engage in an investigation at an early stage, especially in complicated crimes (such as fraud or
corruption)®.

Both the findings of the previous audit by the State Audit Office “Effectiveness of Pre-trial
Investigation in the State Police” completed in 2017 and similar shortcomings in the organisation
of pre-trial criminal investigation detected during this audit allow us to state that the model of
cooperation between police and prosecution service established in Latvia should be improved.

The part of the OECD benchmarking study on the activities of the Prosecutor’s Office in Latvia on
the role and responsibilities of prosecutors in the investigation coincides with the audit findings of
the State Audit Office “Effectiveness of Pre-trial Investigation in the State Police” that adoption of
the Criminal Procedure Law has resulted in negative change in the understanding of the
involvement of a supervising prosecutor in the investigation of criminal offence, namely, it has
facilitated the separation of prosecutors from the investigation by seekingto leave it solely to the
police.

Accordingto OECD experts, it is currently not possible to assess unequivocally whether the role of
prosecutors in pre-trial investigations should be increased in all cases. It is possible that by leaving
the investigations of certain types of criminal offences to the police alone, prosecutors could focus
on investigating the most complicated criminal offenses, as it is the case in most of the countries
benchmarked. The optimal balance can be found in a combination of both solutions.

The State Audit Office considers that the Prosecutor’s Office should play a leading role in order to
implement the solutions already envisaged in the Criminal Procedure Law for simplification, faster
and more economical conduct of the criminal proceedings in practice more effectively. To this end,
one should define a common understanding and applicable practice within the Prosecutor’s Office
regarding the implementation of uniform procedures first, for example, what is the minimum
amount of action required to terminate criminal proceedings, etc. The OECD benchmarking
exercise also recommends*® examining the possibility of standardising and simplifying procedures
as much as possible in the case of the simplest criminal proceedings. In the OECD’s view, this can
provide a sound interpretation of the rules of criminal procedure, which is necessary for coherence
and predictability of actions, and can significantly facilitate cooperation between prosecutors and
investigators.

The State Audit Office also regards that it is necessary to assess whether the equal involvement of
a prosecutorwould be useful in all criminal proceedings, including the so-called insignificant (petty
theft, fraud, small-scale embezzlement). The alternative is to increase the involvement of
prosecutors from the initial stage of the investigation only in the investigation of the most
complicated criminal offenses, including economic and financial offenses by simplifying and
standardising the simplest criminal proceedings gradually.

The State Audit Office recommends to assess and find the most suitable long-term solutions
for the Latvian situation within the criminal justice system for relieving the criminal justice
system (by decriminalising and/or simplifying and standardising less significant criminal
proceedings, etc.), as well as for involving of a prosecutor and undertaking the leading role
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in the investigation of complicated criminal offences at an early stage of the criminal
proceedings by deciding on the choice of the type of proceedings, the direction of the
investigation, the progress of the case, and other essential aspects in cooperation with the
investigator.

The State Audit Office finds that Latvia has the opportunity to apply to the Venice Commission for
consultations on planned draftamendments to the Law on the Prosecutor’s Office in order to find
the most appropriate solutions for improving the regulation of the national prosecution service in
accordance with the views and recommendations on the independence of prosecution service
guaranteed by the transnational documents.

2. The Implementation of the Management Functions of the Prosecutor’s Office

In documents in which organizations such as the Venice Commission, the Consultative Council of
European Prosecutors, and others have expressed their views in assessing the principles of the
prosecution service, the quality and efficiency of the prosecution service is emphasised as a
precondition for combating crime, the rule of law and justice, as well as for increasing public trust
in the judicial system. Below are some of the findings that point to the growing global demand for
improved quality and efficiency of prosecution performance:

< lrrespective of the governance model established, prosecutors mustensure the cost-effective
and efficient management of the resources entrusted to their management... [..]
(Consultative Council of European Prosecutors, 2012%);

°,
'

»  The main responsibility of the prosecution service is to ensure its efficiency. There must be
a structure and organisation that would ensure fast and efficient performance of the tasks
specified by law while maintaining ahigh level of quality. The necessary steps must be taken
to maximise results with the available resources [..] (Consultative Council of European
Prosecutors, 2014°);

°,
o’

» There is a growing global reflection on the development of a framework for the excellence
of the prosecution service (inspired by the International Judicial Excellence Model®!). For
example, elements related to the excellence of the prosecution service include: (1)
management (including resource management) and leadership, (2) policies and plans for
the prosecution function in criminal proceedings, (3) effective criminal procedures, (4)
effective cooperation with the relevant courts and police, (5) high quality prosecutions, (6)
a high level of public trust, and (7) a high level of availability (OECD, 2020%).

The State Audit Office considers that any organization, especially public sector institutions that are
financed from the state budget, should operate in accordance with the principles of economy,
efficiency, and effectiveness®?. In the context of this audit, one must highlight the last two of those.
The principle of effectiveness means that the set goals and the planned results must be achieved
whereas the principle of efficiency is related to the relationship between the resources used and the
results achieved, that is, the pursuit of maximum benefitfrom available resources (financial, human
resources, etc.). The leaders of organisations are responsible for putting those principles into
practice. For an organisation to focus on the effectiveness of achieving results and goals, one
requires a close and integrated link between the organization’s planning, implementation, control,
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and evaluation followed by setting new goals and objectives to prevent problems and improve
results. In its turn, the establishment of an internal control system is crucial for this to succeed.

During the last two decades, one has consolidated the conceptand basic requirements of the internal
control system in Latvian laws and regulations® based on the model of internal control system
COSO (The Committee of Sponsoring Organizations)® developed in the USA in 1992. An internal
control system is a set of risk management, control, and governance measures of an organisation
(institution) aiming at ensuring the achievement of the institution’s goals, efficient operation,
compliance with laws and regulations, and reliability of reports. The COSO model considers five
elements: the control environment, risk assessment, control activities, information and
communication, and monitoring, of which the internal control environment is the main element that
forms the basis for the other elements. All those elements are integrated into the basic
requirements® for the establishment of internal control system for direct administration institutions,
as well as the basic requirements® for preventing the risk of corruption and conflict of interestin a
public institution, which also applies to the judiciary, of course, meeting the specific nature of the
functions and activities stipulated in special laws.

Although the laws and regulations do not set mandatory requirements for the establishment of an
internal control system in the Prosecutor’s Office (except for the prevention of corruption and
conflict of interest), it is also necessary to implement management functions and create a control
environment appropriate to the specifics of the activity there. This results from supranational
documents and internationally recognized practices®® clearly.

As previously concluded in this report, the Prosecutor General has been given a wide range of
powers in the Law on Prosecutor’s Office regarding the organisation of the activities of the national
prosecution service, which allows its activities be organised in accordance with the top institutional
standards. However, the findings of the State Audit Office show that such a control environment
has not been established in the Prosecutor’s Office and there is no set of governance measures
implemented to create preconditions for the effective and efficient performance of the basic
functions of the prosecution service.

This confirms that possibly due to the existing understanding of both the independence of the
Prosecutor’s Office and the individual autonomy of prosecutors, the Prosecutor’s Office has
remained outside the reforms undertaken in the country to modernise and streamline the activities
of state institutions. One needs significant changes in the understanding of the implementation of
the management functions of the Prosecutor’s Office as a unified three-tier system of institutions in
order to increase the capacity of the Prosecutor’s Office in performing its basic functions and using
the resources available to the Prosecutor’s Office more effectively.

2.1. Planningthe activities of the Prosecutor’s Office

In order to improve the efficiency of the Prosecutor’s Office as a unified, centralised three-tier
system of structural units, the Prosecutor’s Office needs to change its understanding of operational
planning, as it does not comply with internationally recognised good practice applicable to
prosecutorial institutions currently. Although the Prosecutor’s Office drafts operational strategies
and work plans, they are too general and cannot be considered as a roadmap for achieving the
desired results. At present, the operational strategy of the Prosecutor’s Office does not describe the
contribution that the Prosecutor’s Office intends to make to the implementation of the national
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strategic plans for combating crime, although the Prosecutor’s Office plays an important role in
ensuring the rule of law and applying the Criminal Law and Criminal Procedure Law.

Despite the fact that the Operational Strategy of the Prosecutor’s Office for 2017-2021 includes the
effective and high-quality performance of prosecutorial functions in combating financial and
economic crimes as an operational priority, which one can associate with the priority of Latvian
Parliament to prevent threats to the national economy, id est, to strengthen the capacity of law
enforcement bodies in detecting and investigating economic and financial crime. However, the
strategy does not indicate what challenges the Prosecutor’s Office intends to address and what
objectives it sets in the fight against economic and financial crime in order to strengthen the capacity
of law enforcement bodies to detect and investigate economic and financial crimes. It is also not
clear how it will be possible to assess whether effectiveness and quality are improving (or are not
decreasing), as no comparable indicators have been put forward.

The experience of other countries included in the OECD benchmarking study shows that
mechanisms for co-operation between the executive and the prosecution service have also been
found inthe model where the prosecution service belongs to the judiciary. In Portugal, forexample,
the government submits a bill to parliament every two years setting out policy objectives, priorities,
and guidelines in the field of criminal justice. Discussions with all stakeholders precede, including
the highest collegial bodies of the judiciary and the prosecution service, etc. Based on this, the
prosecution service defines its strategy.

The OECD comparative study indicates that the development of a strategy for the role of the
prosecution service in criminal proceedings, including a strategic plan complemented by annual
action plans with clear operational objectives and the necessary resources (human, material, and
financial), could be an important first step in promoting excellence of prosecution services. The
OECD finds that the operational strategy of the Prosecutor’s Office should also include clear and
measurable objectives to be achieved and an action plan or roadmap on how to achieve those
objectives®. For the implementation of a more effective management strategy, the OECD
considers® it advisable for the Prosecutor’s Office to focus on increasing the effectiveness of its
processes and procedures, for example, by assessing its work organisation and procedures to
identify possible reasons for prolonging criminal proceedings and promoting measures to increase
efficiency of the processes.

The Prosecutor’s Office is not obliged to apply legislation®® that determines the content to be
included in development planning documents and the operational strategy of an institution,
including, for example, the definition of problems to be addressed and the link between the
operational directions and implementation of a function in specific policy areas, sectors, or sub-
sectors. However, as these laws and regulations are considered as national standards for planning
the activities of institutions and linking them with budget planning and use, the application of the
principles and basic requirements defined in them would be desirable to the Prosecutor’s Office by
adopting them to the specific nature of functions and activities of the Prosecutor’s Office stipulated
in special laws accordingly.

More than 20 years ago, when launching reforms in public administration, Latvia chose the path so
that budget planning would be based on the achievement of the goals set in development planning
documentsin full deliberately. At the various stages of the implementation of the reform, there were
all the necessary laws and regulations adopted to ensure the quality implementation of the
development planning process. The Development Planning System Law with subordinate laws and
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regulations, recommendations, and guidelines determines the framework for the elaboration of
development planning documents. In its turn, the Law on Budget and Financial Management with
its subordinate laws and regulations determines the connection of the development and approval of
the state budget with development planning. When developing the operational strategy of the
Prosecutor’s Office according to the above-mentioned principles, it would be possible to 1)
substantiate achievement of which goals and results required additional funding; 2) provide the
public and other institutions with information regarding the goals and results which must be
achieved in a certain area with the available state budget financing; and 3) create a basis for an
objective assessment of the performance of the Prosecutor’s Office.

The State Audit Office recommends, the Prosecutor’s Office to develop an operational
strategy by adapting the framework of development planning documents stipulated in the
country to the specific nature of its activities®? and by indicating the problems to be solved,
achievable goals and results, as well as objectives for implementation of specific action
directions.

2.2. Work organisation of the Prosecutor’s Office

The Prosecutor’s Office is designed as a three-tier system of structural units that should be aligned
with court instances by planning the cooperation of a Prosecutor’s Office of relevant level with an
appropriate-level instance of the court system. In 2018, the reform of court districts was completed
in Latvia, which aimed to facilitate uniform court practice in reviewing one type of cases, to ensure
the specialisation of judges in specific categories of cases, as well as to balance the workload of
judges. The mentioned reform resulted in 9 district courts established instead of 34 district courts
by merging the territories of district (city) courts in the territory of the regional court, establishing
one court of firstinstance legally, and preserving structural territorial units of courts (courthouses)
simultaneously.

In the Prosecutor’s Office, nobody has carried out a reform with a similar goal, and there are still
37 district-level Prosecutor’s Offices in Latvia. The State Audit Office doubts that the situation in
Latvia requires such a fragmented structure of lower-level Prosecutor’s Offices, which is also
resource-intensive because a chief prosecutor manages each Prosecutor’s Office with 3-6
prosecutors and each Prosecutor’s Office has full-time supportstaff. The Prosecutor’s Office should
evaluate the possibilities for optimizing the structure, which could have several benefits such as
equalising the workload of prosecutors, introducing specialisation, saving resources (for instance,
by means of centralising the support functions), and greater opportunities to introduce a consistent
approach to prosecutorial functions, etc. For example, merging the five district (city) level
Prosecutor’s Offices in the Kurzeme court district (which is the smallest territorial unit in terms of
the number of prosecutors) by giving up at least four clerks of court and two clerks would save
about 77,000 euros per year in the salary costs that one could spend for the creation of additional
position of assistant prosecutor or for other purposes. It would also be possible in this case to
reorganise four positions of chief prosecutors by finding additional resources for the performance
of the basic tasks of prosecutors.

The information provided by the chief prosecutors during the audit indicates that only 10 out of 33
chief prosecutors of territorial district (city) level prosecutors are supervising criminal proceedings.
For example, no district (city) level prosecutor supervised any criminal proceedings in the Kurzeme
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court district and Riga court district as of 1 March 2020. Only in the Vidzeme court district, there
were the criminal proceedings under the supervision of the chief prosecutors of all district (city)
level prosecutor’s offices, and several chief prosecutors had even to approximately the same extent
as their subordinate prosecutors. The other chief prosecutors of the district (city) prosecutor’s
offices have mainly performed the duties of a senior prosecutor and the tasks related to the work
organisation of the structural unit (approximately 90% of their total working time).

During the audit, the first structural changes have been made in the Prosecutor’s Office%® by merging
two district (city) level prosecutor’s offices, that is, the Riga City Zemgale District Prosecutor’s
Office and the Riga City Kurzeme District Prosecutor’s Office, into the Riga City Pardaugava
Prosecutor’s Office as of 1 October 2020. One justified the changes with the need to streamline the
work of prosecutors and ensure a more rational use of state budget funds.

In their turn, several district (city) level prosecutor’s offices within the Riga court district as well as
specialised district (city) level prosecutor's offices will be merged® as of 1 January 2021 by
establishing the Riga Eastern Prosecutor’s Office, Riga Northern Prosecutor’s Office, Pieriga
Prosecutor’s Office, and Multidisciplinary Specialised Prosecutor’s Office. However, when
assessing the planned structural changes, one can conclude that the reduction in the number of
support staff is expected to be insignificant. For instance, a part of the established (merged)
prosecutor’s offices will be housed in the new Prosecutor’s Office premises at 7 Aspazijas
Boulevard in Riga, where a centralised chancellery will be established while maintaining nine
positions of clerk of court, ten clerk positions, and one archives manager position. The State Audit
Office sees opportunities here for further evaluations by reviewing the organisation of record
keeping work and the necessary resources.

In general, one can conclude regarding the support staff of the Prosecutor’s Office that the number
of support staff of the Prosecutor’s Office (Administrative Director Service, excluding assistant
prosecutors) is relatively large in Latvia. According to the statistical data included in the 2020 report
of the European Commission for the Efficiency of Justice (CEPEJ)®, the number of the support
staff of the Prosecutor’s Office is 20.6 per 100 thousand inhabitantsin Latvia, which is significantly
higher than the national average of 14.3 support staff per 100 thousand population. It is important
that those support staff do not include staff who would provide legal or analytical support to
prosecutors in the performance of their core functions. It reaffirms the need to review the work
organisation to find, where possible, additional resources for key functions by centralising and
optimising support functions, e.g., by increasing the number of assistant prosecutors, introducing
analysts, and other staff positions.

The State Audit Office considers that the Prosecutor’s Office should develop a plan covering the
whole set of planned changes in order to avoid problems encountered by the judicial system when
neither guidelines nor a plan for territorial changes and activity planning were developed. During
the audit in 2017, the State Audit Office discovered®® that the lack of a unified vision of the
necessary changes in general affected the course of judicial territorial reform negatively what both
the Chair of the Judicial Council and the Chairs of regional courts pointed out.

Itis crucial for the changes in the structure of the Prosecutor’s Office happen in coordination with
the changes in the structure of the State Police as the largest investigative institution and depending
on the decisions taken to reduce the workload of the common criminal justice system.

The State Audit Office recommends developing a reorganisation plan of the Prosecutor’s
Office structure for planned and coordinated action by:
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(1) Evaluating the possibilities for optimising the structure of the Prosecutor’s Olffice by
merging the district (city) level prosecutor ’s offices in the judicial area into one district (city)
level prosecutor’s office;

(2) Assessing simultaneously which structure is the most optimal so that co-operation
between prosecutorsand investigators can take place as efficiently aspossible; to what extent
territorial units of district (city) level prosecutor ’soffices could be preserved, and where they
should be located.

The Prosecutor’s Office does not provide a clear and transparent division of competences among
the structural units and prosecutors of the Prosecutor’s Office, as provided for in the opinions
adopted by the European institutions on the prosecution service®’, namely, that in a law-governed
state with a hierarchic structure of the prosecution service, its efficiency is closely linked with the
transparent concepts of the powers, reporting, and liability of prosecutors and that the relationship
among the different levels of the hierarchy must be governed by clear, unambiguous, and balanced
rules, as well as appropriate checks and balance mechanisms must provided®2.

The Office of Prosecutor General is the structural unit of the highest level and also the largest in
terms of the number of prosecutor positions consisting of the Criminal Justice Department, the
Department of Analysis and Management, the Department for Defence of Individual and Federal
Rights, and independent Division of Specially Authorised Prosecutors. None of the structural units
of the Office of General Prosecutor has elaborated regulations or statutes that would define the
functions and tasks of the structural units. In the understanding of the Office of Prosecutor General,
the mentioned organisational documents are not necessary, because the Criminal Justice
Department, the Department for Defence of Individual and Federal Rights, and the independent
Division of Specially Authorised Prosecutors work in accordance with special laws, that is, the
Criminal Procedure Law, the Criminal Law, the Civil Law, the Civil Procedure Law, law on
Operative Activities, the Law on State Security Institutions, the Law on a State Secret, etc. In their
turn, regarding the tasks of the Department of Analysis and Management, one has explained during
the audit that they are not defined anywhere and have developed historically. A part of the
prosecutors of the Office of Prosecutor General are notinvolved in the performance of the functions
of criminal justice or ensuring the protection of the rights of individuals and the state or performing
other tasks assigned to a prosecutor, and in the assessment of the State Audit Office, they actually
perform support functions. For example, the Chief Prosecutor and Prosecutors of the Division of
Prosecutor HR and Professional Development of the Department of Analysis and Management (9
positions in total) are responsible for organising the selection of candidate prosecutors, organising
professional assessment of prosecutors, providing support to members of the Prosecutors’
Attestation Commission, and similar organisational tasks. The highest-level prosecutors perform
that job, whose remuneration and social guarantees are equivalentto those of ajudge of the Supreme
Court. During the audit, the said division in the Prosecutor’s Office has already been liquidated by
transferring the functions of the division to the Administrative Director Service as of 1 November
2020.

The State Audit Office also considers that one cannot state unequivocally that the Chief Prosecutor
and prosecutors of the Division for Supervision of Pre-trial Investigation of the Criminal Justice
Department of the Office of Prosecutor General (15 positions in total) perform the functions
specified by laws in criminal justice as none of the prosecutors of that Division had been entrusted
the supervision of any criminal proceedings, prosecution and/or bringing charges to court according
to the information the prosecutors provided to the State Audit Office as of 1 March 2020. The audit
found thatthe prosecutors of the Division for Supervision of Pre-Trial Investigation perform various
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inspections in lower-level prosecutor’s offices in accordance with the procedure established in
practice in the Prosecutor’s Office, whose rules neither internal nor external laws and regulations
do not regulate.

The research conducted by the State Audit Office shows that the division of responsibilities of all
prosecutors in both the structural units of the Office of Prosecutor General and the Prosecutor’s
Office as a whole is not stipulated in writing and that the heads of those units, chief prosecutors
choose to determine obligations at their discretion and differently and do not always ensure
transparent distribution of tasks meant for all prosecutors.

The Law on the Prosecutor’s Office stipulates that the Chief Prosecutor of a Department of the
Office of Prosecutor General manages the work of prosecutors of the Department and controls the
specific direction of activity in all structural units of the Prosecutor’s Office (i.e., regional
prosecutor’s offices and district (city) prosecutor’s offices). The Chief Prosecutor of the
Prosecutor’s Office of the judicial region manages the work of regional prosecutors and controls
the activities of district (city) prosecutor’s offices located in the territory of the region®®. In addition
to the above, the Criminal Procedure Law also stipulates’ that a senior prosecutor in office controls
how a prosecutor exercises his or her powers. The State Audit Office finds that such a multi-level
system requires a clear division of liability and powers in order to be clear how this control shall be
implemented, forinstance, which issues related to the exercise of the powers of a district prosecutor
fallwithin the scope of responsibility of a Chief Prosecutor of the Prosecutor’s Office of thatjudicial
region and when a Chief Prosecutor of a Departmentof the Office of Prosecutor General is involved
who is responsible for some specific direction of activities in the Prosecutor’s Office in general (for
example, criminal justice, defence of individual and federal rights). One cannot deduct from the
internal legislation of the Prosecutor’s Office. Such a situation poses a risk of separating the
supervisory responsibilities arising from the Criminal Procedure Law from the administrative
functions performed by a Chief Prosecutor as an administrative head of the Prosecutor’s Office at
the appropriate level or a Chief Prosecutor of a Department of the Office of Prosecutor General.

Under the Criminal Procedure Law, a prosecutor performs the functions of supervision of
investigation, investigation, prosecution, public prosecution, and other specified functions in
criminal proceedings. In carrying out its functions, a prosecutor in may have different statuses
criminal proceedings such as a prosecutor supervising the investigation, authority in charge of the
investigation, authority in charge of the prosecution, senior prosecutor, member of the investigation
team, issuer of procedural tasks, executor of procedural tasks, prosecutor, etc. The Prosecutor’s
Office should have a common understanding of the expected behaviour of prosecutors in each of
those positions, rather than in the current absence of a common practice for co-operation between
the supervising prosecutor and the investigator - authority in charge when the intensity of the
supervising prosecutor’s involvement in pre-trial investigation varies widely and depends much on
the individual views of each prosecutor.

The State Audit Office recommends that the Prosecutor’s Office finds the most suitable
solutions for the specific nature of the Prosecutor’s Office and define the scope of
competencies, powers, and responsibilities of prosecutors for the performance of functions
provided for in criminal proceedings by issuing internal regulations.

The introduction of specialization is an internationally recognised practice for responding to the
development of forms of crime more effectively, especially organised crime, that is implemented
both at the level of the prosecution service and in the sense of career development of prosecutors.
The Law on the Prosecutor’s Office stipulates that the Prosecutor General may establish a
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specialised sectoral prosecutor’s office. Taking into account that more than a half (53%) of all the
criminal proceedings initiated in the country are in the Riga Region, the Prosecutor General has
resolved the issue of specialisation of prosecutors in this region by creating specialised prosecutor’s
offices whose operating territory is the Riga judicial region. At present, five Specialised
Prosecutor’s Offices have been established in the Prosecutor’s Office: the Specialised Prosecutor’s
Office onorganised crime and other sectors (Prosecutor’s Office of judicial region), and four district
Prosecutor’s Offices, the Specialised Multidisciplinary Prosecutor’s Office, the Prosecutor’s Office
for investigating financial and economic crimes, Prosecutor’s Office for investigating crimes of
illicit drug circulation, and Riga Road Transport Prosecutor’s Office. It is notclear fromthe internal
regulation of the prosecution service why one specialised Prosecutor’s Office has the status of a
judicial region Prosecutor’s Office while the others have the status of district-level prosecutor’s
office.

Under the order of the Prosecutor General issued during the audit™, one plans to merge the
specialised district (city) level prosecutor’s offices within the Riga judicial region, namely, Riga
Road Transport Prosecutor’s Office, Prosecutor’s Office for investigating crimes of illicit drug
circulation, and Specialised Multidisciplinary Prosecutor’s Office bye stablishing a
Multidisciplinary Specialised Prosecutor’s Office from 1 January 2021.

Since 2017, the Prosecutor’s Office has made supervision of the investigation of economic and
financial crimes a priority. Two of the specialised prosecutor’s offices specialise in organised crime
and other sectors (regional prosecutor’s office) and Prosecutor’s Office for investigating financial
and economic crimes (district-level prosecutor’s office) specialise in investigating economic
offences. The prosecutors of the Division of Investigation of Especially Serious Cases of the
structural unit of the Office of General Prosecutor also supervise the investigation of the most
complicated economic crimes. Although the area of responsibility of specialised prosecutor’s
offices in supervising investigations, prosecuting, and bringing public charges is relatively clearly
separated, regional and district prosecutors (other than specialised prosecutors) also supervise in
facta large part of criminal proceedings initiated regarding financialand economic crimes. Without
the specialization of prosecutors in a non-specialised prosecution service, a large proportion of
prosecutors will most probably face the challenge in dealing with complicated cases, including
financial and economic crime as good as with not complicated ones. The question of the
specialisation of prosecutors, i.e., whether to introduce and practice specialisation in a structural
unit at all, to what extent (e.g., to specialise only one prosecutor by leaving others with the same
responsibilities, or to specialise several prosecutors), and in what way (i.d., according to
prosecutor’s functions, complexity of cases, or otherwise), is left to the discretion of each Chief
Prosecutor by generating the possibility of different practices in each structural unit.

The State Audit Office recommends evaluating and determining the most suitable short-term
and long-term measures for the specialisation of prosecutors be implemented in the Latvian
criminal justice system (the issue could be solved in connection with the reform of the
structure of the Prosecutor’s Office and the solutions planned in the country in general for
relieving the burden of the criminal justice system).

The Prosecutor’s Office does not analyse information on the workload of prosecutors. The data that
the State Audit Office collected during the audit show that the workload varies a lot. In district-
level prosecutor’s offices, prosecutors perform the functions of criminal justice mainly, as they
perform more than 80% of the total workload on average, and one can conclude that the workload
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and work intensity are significantly higher compared to the district prosecutor’s offices. In district
prosecutor’s offices, the number of criminal proceedings where a prosecutor performs the duties of
a supervising prosecutor can reach more than 2,000 cases per prosecutor, while the maximum
number identified in a regional prosecutor’s office is 200 criminal proceedings per prosecutor on
average.

The highest workload is observed in the prosecutor’s offices of Riga City and of Riga Region, where
the average number of supervised cases per prosecutor was 1,000 and more cases as of 1 March
2020. The workload is significantly lower in district level prosecutor’s offices outside Riga Region,
for example, one prosecutor supervised from 176 (Aluksne District Prosecutor’s Office) to 653
(Valka District Prosecutor’s Office) criminal proceedings on average in district level prosecutor’s
offices belonging to Vidzeme judicial region.

The workload of prosecutors in specialised prosecutor’s offices was also very different as of 1
March 2020. The Specialised Prosecutor’s Office for organised crime and other sectors (Judicial
region level Prosecutor’s Office) had an average of 32 cases per prosecutor, while the Prosecutor’s
Office for investigating the financial and economic crimes (District-level Prosecutor’s Office) had
314 cases (288 financial and economic offences).

The information compiled by the State Audit Office on the situation as of 1 March 2020, obtained
during a survey of prosecutors, confirms that a relatively small number of cases are under
prosecution or brought to court. For example, if there are 65.27 criminal proceedings for financial
and economic crimes under supervision per prosecutor on average, then only 0.98 cases and
prosecuted, and 2.54 proceedings result in charges maintained in court.

One should putin place an action mechanismto monitor the workload of prosecutorsand procedural
mechanisms in the Prosecutor’s Office to allow for an equalisation of the workload, and one should
address those issues in the context of the structural reform of the Prosecutor’s Office. However,
these measures may not be enough to solve the problem completely, and one should find solutions
to relieve the criminal justice system in the country as a whole at the same time.

The State Audit Office recommends assessing and introducing an action mechanism for
monitoring the workload of prosecutors (the issue could be addressed within the framework
of the performance indicator system of the Prosecutor’s Office), finding short-term solutions
and determine the proceduraland work organisation mechanisms for balancing the workload
among the structural units of the Prosecutor’s Office with the internal regulation (the issue
could be solved in the context of the structural reform of the Prosecutor’s Office).

According to the data submitted by prosecutors as of 1 March 2020, prosecutors supervised more
than 162,000 criminal proceedings in the structural units of the Prosecutor’s Office, of which only
slightly more than 24,000 (15%) were criminal proceedings for economic and financial offences’.
It is possible that most criminal proceedings are so-called minor and dark criminal proceedings,
most of which were initiated more than 5 years ago and where no active investigation was going
on. For a comprehensive and impartial insight of the stock of criminal proceedings under
supervision, one should assess criminal proceedings according to uniform criteria.

In performance audit report “Effectiveness of Pre-trial Investigation in the State Police”, published
in September 2017, the State Audit Office has stated’® that there is a large backlog of cases per
officer of the criminal police unit of the State Police, especially in the units of Riga Region, such
as Riga City Latgale District and Riga City Kengarags District with an average of more than 400
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criminal proceedings and in Riga City Kurzeme District with an average of about 570 criminal
proceedings. At the same time, almost half (47%) of the backlog of criminal proceedings in the
general records of the State Police as of the end of 2016 were criminal proceedings initiated more
than five years ago, where an active investigation most probably did not happen. As of 30 June
2016, there were 73,467 criminal proceedings in total in the State Police, which one had initiated
between 2013 and 2015, where one had not identified a guilty person, and which one had not
suspended or completed. One could probably consider that majority of those criminal proceedings
qualified for application of the principle of suspending criminal proceedings at the stage of
investigation. In view of the above, the State Audit Office found that they should assess whether
one required addressing the issue of possibilities to reduce the backlog of such cases at the national
level. In foreign practice, there have been cases where one decided to terminate the cases initiated,
for instance, more than two years ago (with the exception of criminal proceedings for specific
offenses) in order to eliminate a backlog of cases. Therefore, the State Audit Office recommended
the Ministry of the Interior and the State Police take measures to address the issue of reducing the
backlog of long-standing criminal proceedings. The measures taken by the State Police resulted in
the number of criminal proceedings in the State Police decreasing by 18% over the last three years,
while the situation regarding the age of criminal proceedings has not changed because about half
of criminal proceedings had been initiated more than five years ago in 2020.

Hence, one can conclude that both the workload and the backlog of criminal cases are a problem
that the Prosecutor’s Office and the State Police must tackle jointly. The State Audit Office finds
that one must assess the backlog of criminal cases according to uniform criteria for a complete and
impartial insight of the backlog of pre-trial criminal cases by determining, for example, the age of
criminal proceedings, what part of them are “minor” offences, what part of them are “dark” cases,
particularly complicated criminal proceedings, criminal proceedings especially infringing national
interests, or cases whose investigation and completion require solving any specific problems
characteristic of a particular type of crime (for instance, numerous criminal proceedings initiated
for offences of one type that are not finished for a long time), etc. Such an assessment would make
prioritisation of criminal proceedings and deciding on the necessary long-term action possible.

The 2017 audit report on the effectiveness of pre-trial investigations in the State Police also found ™
that the investigators of the State Police did not use the tools provided forin the Criminal Procedure
Law sufficiently to simplify, speed up, and prosecute criminal proceedings more efficiently (e.g.,
refusal to initiate criminal proceedings and terminate it in so-called minor-damage cases’™,
suspension of criminal proceedings at the stage of investigation’® in so-called dark cases) In the
State Police, officials in charge of proceedings acknowledged that criminal proceedings could be
terminated much more, but there was a lack of common understanding of what constituted “minor
damage” among both investigators and prosecutors. Only a part of the supervising prosecutors is
interested in the actions taken and the progress of the investigation in the “dark cases” to ensure
compliance with those suspension terms. In addition, most prosecutors have different requirements
regarding the minimum amount of measures required to terminate criminal proceedings.

The State Audit Office considers that the Prosecutor’s Office should play a leading role to
implement the solutions already provided for in the Criminal Procedure more effectively for
simplification, faster and more economical conduct of the criminal proceedings. To this end, a
common understanding and applicable practice within the Prosecutor’s Office regarding the
implementation of uniform procedures should be defined first, for example, what the minimum
amount of action required to suspend criminal proceedings is, etc.
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The OECD comparative study recommends’’ examining the opportunity of standardising and
simplifying procedures as much as possible, i.e., in the case of the simplest criminal proceedings.
Standardisation refersto the harmonization of criteria and actions to be applied when a specific case
reaches the prosecution. The OECD considers that it can provide a sound interpretation of the rules
of criminal procedure necessary for coherence and predictability of actions and can facilitate
cooperation between prosecutors and investigators significantly.

One may require other solutions apart from the need to implement the tools already provided for in
the Criminal Procedure Law for the simplification, faster and more economical execution of
criminal proceedings in practice. Other countries still choose to decriminalise less serious offenses
by dealing with administrative rather than criminal proceedings in order to solve an overburdened
criminal justice system and to expand the powers of prosecution service to terminate criminal
proceedings without judicial involvement. At the same time, one needs to review the Criminal
Procedure Law and the understanding of its application as to whether it allows sufficient
opportunities not to continue criminal proceedings based on considerations of expediency or
proportionality and economy, taking into account the principle of mandatory criminal proceedings
and provided grounds for terminating and suspending criminal proceedings. It is understandable
that those are solutions one must plan in the long-term, however, the assessment of whether there
are opportunities for the implementation of such solutions in the Latvian situation should be started
as soon as possible according to the State Audit Office.

In order to obtain comprehensive and impartial information on the backlog of supervised
criminal proceedings and on the actual workload of prosecutors accordingly for further
decision-making, the State Audit Office recommends the Prosecutor 's Office to (1) evaluate
and determine criteria for the assessment of the backlog of supervised criminal proceedings,
and (2) carry out evaluations in cooperation with investigative agencies.

The Prosecutor ’s Office should act for introducing the solutions already provided for in the
Criminal Procedure Law for simplifying, speeding up, and more economical criminal
proceedings, including the development of instructions for the implementation of uniform
procedures and a common understanding of the minimum actions to be taken regarding so-
called minor-damage and dark cases, as well as other cases.

The State Audit Office has addressed the Crime Prevention Council regarding the need to
evaluate and find the long-term solutions within the criminal justice system most suitable in
the Latvian situation to relieve the criminal justice system by decriminalising or simplifying
minor criminal proceedings, extending the powers of prosecutors to complete criminal
proceedings out of court, and reviewing provided grounds for termination or suspension of
criminal proceedings.

The Law on the Prosecutor’s Office does not separate the area of responsibility of the structural
units of the Prosecutor’s Office of different levels on the conduct of criminal proceedings clearly,
and this situation is not in line with the views of the competent authorities’® on the prosecution
service, namely, that clear, unambiguous, and balanced rules must regulate relations among various
hierarchical levels and that one must envisage corresponding control and balancing mechanisms.

While the area of responsibility of the specialised prosecutor’s offices in supervision, prosecution,
and maintenance of public charges is separated relatively clearly’, the division of responsibilities
between district (city) level prosecutor’s offices and territorial judicial region prosecutor’s offices
for those criminal proceedings which do not fall under the area of responsibility of specialised
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prosecutor’s offices in supervision, prosecution, and maintenance of public charges, is ambiguous
and open to various interpretations.

For the structural units of the Prosecutor’s Office, external laws and regulations do not determine
the jurisdiction of supervision of investigation, prosecution, and maintenance of public charges
clearly. Inits turn, it is not clear from the division of responsibilities provided for in the Law on the
Prosecutor’s Office whether district (city) level prosecutor’s offices are responsible for supervising
investigations (and therefore prosecuting) in all criminal proceedings and whether judicial region
level prosecutor’s offices may take over it depending on different circumstances, whether there are
also criminal proceedings, in which the supervision of the investigation is directly the responsibility
of the territorial judicial region level prosecutor’s offices and the Divisions of the Criminal Justice
Department of the Office of General Prosecutor immediately after the commencement of the
criminal proceedings. It is also unclear in which cases judicial region level prosecutor’s office is
responsible for maintaining public charges given that the state prosecution in the appellate court is
maintained as far as possible by the same prosecutor who maintained it in the court of first instance,
but a higher-ranking prosecutor may refer it to another prosecutor according to the Criminal
Procedure Law.

There are different procedures established in the prosecutor’s offices of judicial region. For
example, in the Kurzeme Judicial Region Prosecutor’s Office, when deciding on the distribution of
criminal proceedings or prosecution to prosecutors of the judicial region or district (city) level, the
Chief Prosecutor takes into account the workload of prosecutors, the volume and complexity of
criminal proceedings, and probability of public resonance. Inits turn, in the Latgale Judicial Region,
all criminal proceedings go to the district (city) level prosecutor’s offices for the supervision of the
investigation first but if the district (city) level prosecutor’s office finds that the supervision of the
investigation in the specific criminal proceedings should be transferred to the judicial region
prosecutor’s office due to its complexity or volume, the Chief Prosecutor of district (city) level
prosecutor’s office shall inform the Chief Prosecutor of the Latgale Judicial Region Prosecutor’s
Office of the specific criminal proceedings by proposing to take over the supervision of the
investigation. After their mutual consultation, the Chief Prosecutor of the Latgale Judicial Region
Prosecutor’s Office will decide whether the Latgale Judicial Region Prosecutor’s Office should take
the supervision of the investigation of the specific criminal proceedings over.

There is situation created where by referring to the lack of resources or other reasons, a high-level
prosecutor’s office with more qualified and better-paid prosecutors might or might not take over
those categories of cases (complexity, public resonance, ineffectiveness of pre-defined supervision,
etc.) by leaving the case to a lower level prosecutor’s office, or, vice versa, it might take over any
case from a lower-level prosecutor’s office without special justification. The large differences
among the judicial region prosecutor’s offices detected during in the audit (One prosecutor
supervises 135 criminal proceedings on average in the Zemgale judicial region, 113 criminal
proceedings in the Vidzeme judicial region prosecutor’s office, and 40 criminal proceedings in the
Kurzeme judicial region prosecutor’s office) indicate the lack of a unified approach to the
distribution of cases in various territorial judicial region prosecutor’s offices and confirm that the
distribution of cases depends on the assessment of the Chief Prosecutor of the judicial region or the
activity of the Prosecutor’s Office or on the activity and ability of the Chief Prosecutor of a district
(city) level prosecutor’s office to reach the transfer of a case to a higher level prosecutor’s office to
a large extent.
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The State Audit Office recommends assessing and defining the distribution of area of
responsibility (jurisdiction of supervision of investigation, prosecution, and maintenance of
public charges) among the structural units of the Prosecutor’s Office of different levels
clearly in laws and regulations, including, by providing procedural solutions for
redistribution of cases among structural units if necessary.

Under the procedure established in the Prosecutor’s Office, the Methodology Division of the
Department of Analysis and Management of the Office of Prosecutor General is engaged in
developing methodological materials and common practice on the application of the law in the
Prosecutor’s Office and identifying errors made and deficiencies in practical work of prosecutors,
their analysis, and elaborating recommendations as well as providing opinion to other institutions
regarding the practice of applying laws and regulations. Prosecutors of the Methodology Division
also engage in the development of methodological materials in inter-institutional working groups.
The internal regulation of the Prosecutor’s Office does not define the area of responsibility of the
Department of Analysis and Management and the Methodology Division thereof. In general, the
Prosecutor’s Office has notintroduced the practice of approving descriptions of internal processes
or other documents at the level of the institution, which would determine how the basic functions
are carried out and co-operation with support structural units takes place. Consequently, the
development of methodological materials takes place according to the understanding that has
developed over time, where the process of defining common practices is not clear enough, as well
as nobody has specified how methodological materials are approved and implemented in practice,
i.e., whether their application is mandatory. The Prosecutor’s Office uses three formats such as
guidelines, information letters, and analytical summaries.

The information obtained during the audit shows that although various materials are prepared in the
Prosecutor’s Office, they are only informative, as methodological materials to promote the
implementation of common practice and understanding are not approved at the institutional level.
There is no practice in the Prosecutor’s Office to elaborate practical guidelines or manuals for
prosecutors. This may be due to the understandingof the Prosecutor’s Office aboutthe prosecutors’
independence but the requirement of prosecutors’ independence does not prohibit internal
instructions (confirmed by senior prosecutors), in particular to make the work of the Prosecutor’s
Office more efficient as recognised in supranational documents and the case law of the Court of
Justice of the European Union. The top official of the Prosecutor’s Office, that is, the Prosecutor
General may define organisational methods, guidelines, principles, and/or criteria that must be
applied in the performance of the functions of the Prosecutor’s Office.

In the opinion of the State Audit Office, making more use of the information obtained within the
framework of inspections performed in prosecutor’s offices and individual assessment of
prosecutors is possible for specifying expected actions for elimination of identified problems and
development of uniform and consistent practice in the form of methodological materials. One
should form a uniform and consistent approach both with regard to the application of the Criminal
Law and the Criminal Procedure Law and the functions of the Prosecutor’s Office in general, such
as the duties of a supervising prosecutor in pre-trial criminal proceedings, etc.

The audit findings demonstrate that there is no common practice for co-operation between a
supervising prosecutor and an investigator in charge of criminal proceedings. From the information
obtained during interviews with investigators, their immediate superiors, and prosecutors, it appears
that each prosecutor has his or her own form of cooperation with an investigator and his or her own
requirements. Only some prosecutors consider that contacting an investigator immediately after the
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commencement of criminal proceedings or shortly thereafter and agreeing on initial actions are
necessary, especially in cases where the investigation (or initial actions) in the particular criminal
proceedings are not a standard case. There are also criminal proceedings where a prosecutor is well
informed about the progress of the criminal proceedings, there is regular communication with an
investigator and consultations to exchange views and agree on the next steps, and there are both
oral and written instructions given. There are also differences of opinion on the right of the
supervising prosecutor to participate in the performance of procedural activities aimed at
cooperating with an individual who has the right to defence, as only a part considers that it is
necessary and uses it in cases that are more complicated.

There is currently an understanding in the Prosecutor’s Office that not only the materials elaborated
by the Methodology Division of the Department of Analysis and Management of the Office of
Prosecutor General but also the documents developed within the framework of inter-institutional
co-operation are informative and recommendatory. For example, during the 2017 audit on the
effectiveness of pre-trial investigations in the State Police, the State Audit Office found® that the
State Police and the Prosecutor’s Office agreed on Guidelines for Simplifying Criminal
Investigationsin order to find a common view on pre-trial investigations and preventdisagreements
in November 2015. However, according to a survey, almost a quarter of supervising prosecutors
considered themto be of a recommendatory nature only and therefore did notapply themin practice.

The audit revealed that both the Methodology Division of the Department of Analysis and
Management of the Office of Prosecutor General works on the development of a common practice
and, for example, the Specialised Prosecutor’s Office for combating organised crime and other
sectors holds consultations with investigators, their immediate superiors, and heads of investigative
departments regularly.

Prosecutors acknowledged in interviews that there was a lack of and much-needed compendium of
practice and guidelines, such as on the set of circumstances to be proved and evidence required for
varioustypesof financialand economic crime, on criminal investigations in the digital environment,
on the use of circumstantial evidence, how to prosecute voluminous and complicated criminal
proceedings, what one should include in tax evasion charges, and other issues. Prosecutors also
pointed out in interviews the need for joint exchange of experience and practice, as the available
training did not replace it and did not solve issues in their practice.

The opinions of the experts engaged in the audit®! on the sampled criminal proceedings terminated
by the Prosecutor’s Office have also identified cases where there is a lack of common understanding
of the application of the Criminal Law not only between an investigator and a supervising
prosecutor, butalso among prosecutors resulting in a prolonged criminal proceedings or termination
thereof at all. Thus, for example, the experts have stated in the opinion, “In the specific criminal
proceedings, there are significant differences of opinion both on the existence of elements of certain
constituent elements of criminal offenses and on the issues of evidence. %2

The publications of legal scholars®® also stress the duty of a prosecutor as a person in charge of
proceedings to ensure the application of equal laws and regulations and the formation of uniform
practice in criminal proceedings to implement the principle enshrined in Section 91 of the
Constitution of the Republic of Latvia:

The declaration in Section 91 of the Satversme of the Republic of Latvia that all human beings
in Latvia shall be equal before the law and the courts imposes an obligation not only on
courts but also on every person in charge of proceedings at the specific stage of criminal
proceedings to interpret legal provisions equally and establish uniform practice in applying
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the same legal provisions. At the same time, one shall emphasise the role of the court, but in
cases specified by law, also the role of the prosecutor in the performance of this duty when
recognizing a person guilty of committing a criminal offense and imposing (determining) a
penalty. Equal understanding of the provisions of the Criminal Law and their uniform
application are a guarantee of correct qualification of a criminal offense, which, in its turn,
means both fair settlement of criminal justice, imposition (determination) of fair punishment,
and implementation of the basic principle of criminal law - justice.

As mentioned in previous chapters of this report, the OECD comparative study recommends®&
assessing the possibility of standardising and simplifying procedures as much as possible, i.e., in
the case of the simplest criminal proceedings by mentioning some benefits such as the coherence
and predictability of actions, as well as the possibility of facilitating cooperation between
prosecutors and investigators significantly.

According to the State Audit Office, the Prosecutor’s Office should play a leading role in deciding
on the standardisation of procedures, for example in criminal proceedings for “minor” criminal
offenses, and in cooperating with investigative agencies. This could be one of the long-term
measures of the Prosecutor’s Office in the elaboration of methodology by strengthening the capacity
of the structural unit responsible for the development of the methodology accordingly.

The State Audit Office recommends the Prosecutor’s Office to act for strengthening the
capacity of elaborating methodology including by defining the area of responsibility of the
structural unit responsible for the development of the methodology and regulating the
procedure for the development, coordination, approval, and application of the methodology
materials.

2.3. Theinternal control system of the Prosecutor’s Office

It is necessary to take measures in the Prosecutor’s Office to improve the control environment of
the Prosecutor’s Office in accordance with the internationally recognised practice applicable to the
prosecution service®. The Prosecutor’s Office has shortcomings both in the planning of the
operation of the Prosecutor’s Office as a unified and centralised system of three-tier structural units
and in the organization of work, which have been analysed in the previous sections of this report
Here again are some facts that confirm this.

< Although the Prosecutor’s Office develops operational strategy and work plans, they are too
general and do not form the basis for assessing the effectiveness of the Prosecutor’s Office.

< There is no clear and transparent division of competences among the structural units and
prosecutors of the Prosecutor’s Office ensured as provided for in the opinions adopted by the
European institutions on the prosecution service®. For example, external laws and regulations
do notdetermine the jurisdiction of supervision of investigations, prosecution, and maintenance
of public charges for the structural units of the Prosecutor’s Office explicitly, and the division
of responsibilities provided forin the Law on the Prosecutor’s Office either or how the institute
of a higher prosecutor works in practice in the Prosecutor’s Office is not clear as well.

< The Prosecutor’s Office does not use such techniques as defining the duties and powers,
descriptions of the process or guidelines to be used in the work of a prosecutor in internal

28



WHAT ONE SHOULD IMPROVE IN THE OPERATION OF PROSECUTOR’S OFFICE

regulations in its work organisation. Internal instructions in the prosecution services are
recommended®’to make the work of the prosecution more efficient, predictable, and consistent.

The State Audit Office considersthat the term “senior prosecutor” is used in the Prosecutor’s Office
without separating the powers of a senior prosecutor in a specific criminal proceeding already
defined in the Criminal Procedure Law precisely from the powers of an administratively senior
prosecutor outside certain criminal proceedings when inspecting the quality of work of prosecutors
of hierarchically lower level. Thus, a situation occursthat during a criminal proceedings, individuals
who do not conduct the criminal proceedings examine and check the criminal case file, which is the
secret of the investigation, contrary to the Criminal Procedure Law.

A prosecutor may have different statuses in criminal proceedings such as a prosecutor supervising
the investigation, official in charge of the investigation, prosecutor in charge of the prosecution,
senior prosecutor, member of an investigation team, issuer of procedural tasks, executor of
procedural tasks, prosecutor, as well as official (prosecutor, head of prosecutor structural unit)
having the power to resolve rejections, complaints, and organisational issues of the process. To
determine the role and scope of authority of a senior prosecutor clearly and unambiguously, it is
essential to define its functions both within and outside the specific criminal proceedings. For
example, according to the order of the Prosecutor General determining the mutual subordination of
prosecutors, when exercising the powers of a senior prosecutor, a district (city) prosecutor has
several senior prosecutors including a chief prosecutor of the district level prosecutor’s office, a
prosecutor of the judicial region prosecutor’s office (within the framework of permanentor separate
functions), a chief prosecutor of a judicial region prosecutor’s offices, prosecutors of Departments
and Divisions of the Office of General Prosecutor (within the framework of permanent or separate
functions), chief prosecutors of the Divisions of the Office of General Prosecutor (in the direction
of their activities), chief prosecutors of the Departments of the Office of General Prosecutor (in the
direction of their activities), and the Prosecutor General. However, it does not follow from the
existing legal framework in which cases each of the prosecutors is considered to be a senior
prosecutor in relation to a lower-level prosecutor, or whether all the above senior prosecutors are
entitled to inspect any case of a district-level prosecutor, to instruct him, revoke his decisions, etc.
The internal regulations of the Prosecutor’s Office do not define the scope of the powers of a senior
prosecutor either within the framework of the permanent or separate functions specified by the
respective chief prosecutors or within the directions of activities of specific chief prosecutors when
exercising the powers of a senior prosecutor.

The Chief Prosecutor of the Pre-Trial Investigation Supervision Division of the Criminal Justice
Department of the Office of Prosecutor General is senior to any district-level prosecutor in all
matters related to the performance of prosecutor functions in criminal justice but prosecutors of this
Division are senior to any district-level prosecutor within the framework of their permanent or
separate functions. The mentioned Division inspects district (city) prosecutor’s offices and
territorial judicial region prosecutor’s offices and exercises the following power during those
inspections to assess the file of criminal case, give instructions on pre-trial investigation activities,
annul decisions of an investigator and lower prosecutor in active criminal proceedings. The
prosecutors of the Division are instructed to perform inspections and specific assignments while a
prosecutor of the Division inspects criminal cases and discusses related issues, ascertains opinions,
compiles and prepares draft decisions, which are submitted to the chief prosecutor for evaluation
and signing.
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The State Audit Office finds that if the inspections carried out by the Criminal Justice Department
of the Office of Prosecutor General are an internal control mechanism, one doubts that such
inspections would allow familiarising with the files of active criminal proceedings, revocation of
decisions of the prosecutor in charge, and giving instructions to the supervising prosecutor or an
officialin charge, etc. in the criminal proceedings subjectto review. In addition, the implementation
of such a control mechanism (purpose of control, choice of issues to be inspected, procedure of
inspections, etc.) should be determined in an internal regulation of the Prosecutor’s Office by
providing where and how one uses the information obtained during control at the same time, for
instance, whether prosecutors of the Criminal Justice Department of the Office of Prosecutor
General must gather information indicating different practices in the application of the law,
ambiguous legal provisions, etc. and what the next step would be when conducting inspections on
the application of the Criminal Law in judicial region prosecutor’s offices and/or district level
prosecutor’s offices. One should also establish explicitly which prosecutors and in which cases
perform the functions of a senior prosecutor in a specific (what content) position, both within and
outside particular criminal proceedings, including with regard to the handling of complaints.

The State Audit Office recommends assessing the need to amend laws and regulations to
establish clearly which prosecutors and in which cases perform the functions of a senior
prosecutor within and outside particular criminal proceedings.

The Prosecutor’s Office has not established an internal supervision system that would cover all
functions and operational processes of the Prosecutor’s Office and ensure an independent
assessment of the operation of the internal control system at the institution level.

Supervision is defined as the actions taken by managers at all levels to ensure that the processes
under their responsibility comply with the requirements for the implementation of controls and that
appropriate corrective and preventive action is taken in the eventof errors. In its turn, the monitoring
processestablished at the institution level providessufficientassurance thatthe basic principles and
procedures of control are appropriate, sufficient, and effective.

The Law on the Prosecutor’s Office stipulates that the Chief Prosecutor of the Department of the
Office of General Prosecutor controls the specific direction of activity in all structural units of the
Prosecutor’s Office (that is, in the regional prosecutor’s offices and district (city) prosecutor’s
offices, respectively). The Chief Prosecutor of a judicial region prosecutor’s office controls the
activities of district (city) prosecutor’s offices located in the region. In addition to the above, the
Criminal Procedure Law also stipulates that a senior prosecutor controls how the prosecutor
exercises his or her powers. Earlier in this report, the State Audit Office concluded that the division
of responsibilities and powers among the chief prosecutors of differentlevels of structural units
regarding the control measure, i.e., how this control should be implemented, could notbe concluded
from the internal legislation of the Prosecutor’s Office.

By the order of the Prosecutor General, only the powers of Chief Prosecutors have been determined
in general terms in 200488, With regard to the powers of the chief prosecutors of the Divisions
within the Departments of the Office of Prosecutor General when implementing a direction of
activities in the country, one has defined as follows:

- Instruct inspections in regional or district level prosecutor ’s offices;

- Requests information necessary for analysis;

- Exercises the powers of a senior prosecutor personally in cases that are in the records of
regional chief prosecutors and may exercise the powers of a senior prosecutor in cases that
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are in the records of regional prosecutors and district (city) level chief prosecutors and
prosecutors;
- Provides methodological instructions for ensuring the fulfilment of the planned tasks.

The above-mentioned order of 2004 stipulates that chief prosecutors in charge of a prosecutor’s
office or its structural unit:

- Organises the work of the institution (structural unit) and ensures the observance of work
discipline, determines the permanent division of responsibilities for subordinate
prosecutors for this purpose; instructs to performinspections specified by law or to perform
specific tasks, gives instructions regarding the progress of performance and performance
of specific activities, controls the course and deadlines of inspections, etc.

Regarding the chief prosecutors of the judicial region prosecutor’s offices, one has established that
when controlling the activities of the district (city) level prosecutor’s offices in the region, they:

- Control the work organisation of the prosecutor’s offices in the region, including the
assignment of inspections of certain areas of activity, etc.

There is also no internal legislation on the control to be exercised by a prosecutor holding a senior
position administratively, which would provide more detailed guidance on the day-to-day
operations and the scope of inspections.

The State Audit Office concludes that the Prosecutor’s Office has not established an internal
supervision system that would cover all functions and operational processes of the Prosecutor’s
Office and ensure an independent assessment of the operation of the internal control system at the
institution level.

The Law on the Prosecutor’s Office stipulates the position of auditor in the staff of the Prosecutor’s
Office providing that the auditor ensures the operation of internal audit®. Although one has
established the Internal Audit Division in the Prosecutor’s Office, its scope covers only the
functions of the Office of Administrative Director, that is, only a part of the support functions.
Consequently, only a part of the support functions in the Prosecutor’s Office such as financial
management and accounting, economic support functions will subject to risk assessment and
planned supervision measures, which the Internal Audit Division implements. Accordingly, a part
of the support functions is subject to internal audit procedures based on risk assessment®. At the
same time, there are no supervision measuresover the implementation of supportfunctions detected
that the Department of Analysis and Management of the Office of General Prosecutor’s Office
performs, which consists of the Methodology Division, the International Cooperation Division, and
the HR and Professional Development of Prosecutors Division.

In addition, one must note that the traditional internal audit approach may not apply to the
performance of the core functions of the Prosecutor’s Office (e.g., performance of criminal justice
functions) in all cases, where this supervision process should be entrusted to staff with sufficient
and appropriate experience and the rights to undertake such responsibility. However, even in this
case, one should separate the day-to-day control process from the institution-level control exercised
by independent supervisors who have not participated in the work process or in ensuring the quality
control of the work themselves.

At present, one has not introduced an independent supervision mechanism at the institution level in
relation with the performance of the basic functions of the Prosecutor’s Office (functionsin criminal
justice and beyond).
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In the implementation of functions in criminal justice, one could perhaps refer the supervision
performed by prosecutors of the Pre-trial Investigation and Supervision Division of the Criminal
Justice Department of the Office of General Prosecutor in lower-level prosecutor’s offices to the
supervision at the institutional level. However, nobody has specified the purpose and procedure of
those inspections in laws and regulations. At the same time, the State Audit Office has not
established that one would take supervision measures over the performance of the tasks of the
Criminal Justice Department of the Office of General Prosecutor and the independent Division of
Specially Authorised Prosecutors.

As regards the implementation of the above inspections, the State Audit Office received an
ambiguous explanation during the audit. On one hand, they explained that inspections were
performed within the powers of a senior prosecutor provided for in the Criminal Procedure Law but
on the other hand, inspections were a part of the internal control mechanism established in the
institution aiming at effective performance of the functions. The State Audit Office assesses that if
inspections are an internal control mechanism, it is doubtful whether such inspections would allow
acquaintance with the files of active criminal proceedings, revocation of decisions of the official in
charge of the proceedings, and instructing a supervising prosecutor or case manager, etc. in the
criminal proceedings subject to review. Therefore, one should assess the nature of this control
mechanism and determine the procedure in an internal regulation (Purpose of control, choice of
issues to be inspected, inspection procedures, etc.) while also stipulating how one may use the
information gathered in the result of an inspection on detected shortcomings to improve the
institutional performance. One should also define the scope and procedure of daily control
(inspections) to be performed by a senior prosecutor.

The State Audit Office recommends the Prosecutor’s Office to take the necessary measures
for improving the internal performance supervision system in relation to the performance of
the core functions of the Prosecutor ’s Office:

(1) Evaluating and determining what is included in the concept and basic elements of
“control” applicable to the performance of the core functions of the Prosecutor ’s Office in
internal regulation;

(2) Evaluating and determining the scope and procedure of control (inspections) to be
performed by a senior prosecutor on a daily basis in internal regulation;

(3) Assessing and determining the independentsupervision (control) process atthe institution
level who and how implements it, how one plans and implements inspections and other
measures, etc. in internal regulation.

As indicated above, one carries out risk assessment only for a part of support functions in the
Prosecutor’s Office such as financial management and accounting, economic support functions by
planning supervisory measures accordingly.

One does not carry out risk assessment on the performance of the core functions of the Prosecutor’s
Office in criminal justice and outside criminal justice and has not carried it out in relation with
crucial areas such as integrity, corruption, and conflicts of interest in the activities of prosecutors.
Given the broad responsibilities, powers, and discretion of a prosecutor (i.e., whether to prosecute
or not), prosecutors may be exposed to integrity risks in particular. The Prosecutor’s Office must
create a control environment to prevent risks of integrity, corruption, and conflicts of interest. This
need is clear from the supranational documents relating to the prosecution service, including the
OECD recommendations®, the documents adopted by the United Nations and the European
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institutions®. The Cabinet Regulation® on the basic requirements of the internal control system for
the prevention of the risk of corruption and conflict of interests in a public institution also stipulate
that judicial authorities apply these regulations in compliance with the specific nature of their
functions and activities specified in special laws. The OECD found the measures taken to be
insufficient when performing in-depth assessment® of the control environment in the Prosecutor’s
Office.

The Prosecutor’s Office must take steps to implement basic requirements in terms of control
environment for the implementation of integrity policy by (1) establishing responsibility for the
implementation and coordination of integrity-related measures, (2) developing a strategy that
assesses existing risks, sets goals and responsibility for the measures to mitigate risks in key risk
areas and processes; (3) updating the 1998 “Latvian Code of Ethics for Prosecutors” and
implementing it with the guidelines for action applicable to the activities of prosecutors; (4)
organising regular training activities; (5) taking steps to raise awareness of the purpose and
operation of the whistle-blower mechanism and establishing procedures for a prosecutor to be
consulted in the event of integrity dilemmas.

Until July 2020, prosecutors had immunity from administrative liability, which means that other
administrative violations related to integrity (good faith), such as violations of conflicts of interest
and declarations of income of public officials (violations of the Law on Prevention of Conflicts of
Interest in Activities of Public Officials) fell within the remit of the Prosecutors’ Attestation
Commission.

According to the information provided by the Prosecutor’s Office, there were no disciplinary
proceedings initiated in the last three years for breaches of the rules of integrity (good faith). Such
practices, according to OECD experts, raise concerns about the ability of the prosecution’s
disciplinary system to respond to breaches of prosecutor integrity, in particular those related to the
application of the Code of Ethics for Prosecutors®. In the opinion of OECD experts, this is due to
the lack of guidelines or instructions for the structural units responsible for the application of the
Code of Ethics for Prosecutors.

In its opinion of 23 November 2018%, the Consultative Council of European Prosecutors has
clarified the consideration set out in Recommendation Rec(2000)19% on the application of the
principles of independence, accountability, and ethics of prosecutors. One must outline that the
opinion of 23 November 2018 on the independence, accountability, and ethics of prosecutors does
not provide for sanctions of a moral nature, which are specified in the Code of Ethics for
Prosecutors. At the same time, in accordance with the Code of Ethics for Prosecutors®, the decision
of the Attestation Commission on the application of moral sanctions to a prosecutor is final and
cannot be appealed.

The State Audit Office considers that the above creates risks of biased attitude and lack of legal
certainty in connection with the examination of breaches of the provisions of the Code of Ethics for
Prosecutors®® as it is not clear in which cases moral sanctions are applied without disciplinary
sanctions. Similarly, the application of moral sanctions is probably only an interpretation of the
responsible structural units (Heads of prosecutor’s offices, heads of structural units or the
Attestation Commission) regarding the cases when moral sanctions are applied and when the
disciplinary liability specified in the Law on the Prosecutor’s Office is applied. Thus, the State
Audit Office finds that it does not facilitate the application of integrity standards in the Prosecutor’s
Office and the activities of prosecutors.
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The State Audit Office recommends the Prosecutor’s Office to act for introducing the basic
requirements of control environment for implementing the integrity policy by:

(1) Determining responsibility for conducting and coordinating integrity-related activities;

(2) Drafting a strategy that assesses existing risks, sets goals and responsibilities for taking
measures to reduce the impact of risks in key risk areas and processes, including measures
to “implement” the Latvian Code of Ethics for Prosecutors, solutions for training activities,
and other measures applicable to the prosecutor’s office according to the OECD
recommendations, documents adopted by the United Nations and other competent
institutions;

(3) Assessing whether the moral sanctions set outin the Code of Ethics for Prosecutors should
be maintained in order to ensure legal certainty. While maintaining and applying such
sanctions further on, it would be necessary to establish a framework (nature of breaches,
etc.) in the Prosecutor ’s Office regulations for the application of moral sanctions set out in
the Code of Ethics for Prosecutors and disciplinary sanctions provided for in the Law on the
Prosecutor ’s Office.

The Prosecutor’s Office has not developed an understanding of the accumulation and analysis of
information aimed at identification of problems that affect the performance of the Prosecutor’s
Office in criminal justice, although they accumulate extensive and detailed information on
prosecutor achievements in terms of statistical indicators. For example, although statistics on the
supervision of investigations are collected by indicating the number of criminal proceedings
received under the supervision of a prosecutor during the reporting period, the number of cases
examined, the number of written instructions, the number of revoked investigator decisions, etc., it
could be used to assess (1) the structure of backlogcases, such as how many of them are complicated
cases and on which criminal offenses, their duration since the commencement of criminal
proceedings, (2) the workload of prosecutors, such as how many cases under supervision are
currently active, etc. , (3) whether the investigation relevant to the principle of reasonable term is
provided, etc.

The Prosecutor’s Office has approved!® an approach to summarising and comparing the work
results of district-level prosecutor’s offices by assigning positive and negative points to specific
indicators, summing them up, and calculating workload and operational efficiency mathematically.

The State Audit Office considers that one cannot calculate the efficiency of the structural units of
the Prosecutor’s Office or the workload of prosecutors mathematically. Given that criminal
proceedings differ significantly in their complexity, one requires determining qualitative indicators
in order to evaluate their effectiveness, accordingto which the assessment could be provided within
the framework of quality control measures. The OECD also considers'® that the assessment should
not rely on the idea of winning or losing a case in court if a fair settlement of the criminal
relationship has been reached. This may affecta prosecutor’s decision to refera criminal case to
court, as a prosecutor may refrain from taking this decision in case of the slightest doubt. In the
OECD’s view, this could explain the small number of cases in Latvia where a prosecutor brings
charges to court compared to the large number of criminal proceedings initiated under the
supervision of a pre-trial investigation. The State Audit Office finds that, for example, the large
number of negative points awarded for criminal cases with a prosecution period of more than 2
months may also influence the prosecutor’s decision to prosecute or terminate criminal proceedings
if there is no assurance that sufficient evidence has been obtained in the case for winning that case
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in court forsure (i.e., the trial would end with a conviction). The Prosecutor’s Office hasestablished
the following procedure:

- 2 negative points are calculated for each remaining criminal case with a term of prosecution
for more than 2 months;

- A number of negative points is awarded for each criminal case with a term of prosecution
over 6 months and a criminal case that is in the proceedings of the Prosecutor ’s Office for
more than 6 months which equals to the duration divided by 2 (for example, 3 points for 6
months, 5 points for 9 months, 8 points for 16 months, etc.).

Internationally accepted practice!®? indicates that qualitative analysis of statistical indicators is
recommended. The prosecution service should be able to track and find out what is done in every
case thatis on the records of the Prosecutor’s Office throughout the time the prosecution handles it
One admits that statistics can also be useful in strengthening public confidence in the prosecution
and the judiciary by reflecting the realities of the effectiveness of some or all of the functions of the
prosecution service.

The State Audit Office considers that the approach used by the Prosecutor’s Office should be
changed by creating a system that not only collects statistics but is used in management decision-
making in full and giving up the approach of calculating the efficiency of prosecutor’s offices
mathematically. Therefore, one needs assessing whether the collection of statistics in such detail as
now is useful, namely, whether all those indicators are analysed and used in management decision-
making. One should make use of the information stored in the information system of the
Prosecutor’s Office As far as possible by improving the system if necessary. In addition, the system
of indicators should be adequate to assess the achievement of the goals and performance setin the
operational planning documents of the Prosecutor’s Office, which are not currently the case. In
order to improve the planning of the activities of the Prosecutor’s Office with regard to the goal-
setting and results to be achieved, one should review the data to be collected on the performance of
the functions of the Prosecutor’s Office and harmonize accordingly.

The State Audit Office recommends the Prosecutor’s Office to establish a system for the
evaluation of its performance:

(1) By evaluating the system of statistical indicators of the Prosecutor’s Office and
determining what indicators are relevant and meaningful in order for assessing the progress
and identifying the existing problems in the supervision, prosecution, and imputing stage of
criminal proceedings;

(2) By assessing and determining the qualitative indicators to be taken into account when
carrying out quality checks on the work of prosecutors.

2.4. Professional performance evaluation and training of prosecutors

The evaluation of the professional performance of prosecutors aims at facilitating the continuous
professional development of prosecutors during the performance of their duties 1, however, the
audit concludes that the established evaluation system is not fully used as a tool for improving
qualification of prosecutors, identifying their training needs, and career development planning
process.

35



WHAT ONE SHOULD IMPROVE IN THE OPERATION OF PROSECUTOR’S OFFICE

The Prosecutor’s Office has determined the information to be evaluated for each position level,
developed detailed documents, opinions, statistical reports, and other documents to be submitted to
the Prosecutors’ Attestation Commission, for example, when evaluating the professional activity of
a prosecutor of a district level prosecutor’s office, one assesses the inspection results of criminal
proceedings under the supervision of the prosecutor, of the quality of the written instructions given
by the prosecutor, of the quality of the decisions made by the prosecutor, of the quality of the
responses by the prosecutor to applications and complaints, and of the quality of the decision to
prosecute an individual, etc.

At the same time, there are no criteria, in which cases the Commission provides a positive and/ or
negative assessment, it is not clear how one determines the significance of the errors and how the
findings during the assessment affect the assessment. In all cases examined in the audit, there were
errors and shortcomings in the work of the assessed prosecutor identified (for example, unjustified
delays in the investigation were allowed in several supervised criminal proceedings, the decision to
suspend the criminal proceedings was not made in time, decisions also indicated information on an
individual whose mentioning was not provided for in the Criminal Procedure Law, there were
deficiencies detected in the decisions regarding language use, in two of the allegations examined,
the qualification of the offence did notcorrespond to the description of the facts, etc.). Nevertheless,
prosecutors received positive assessment and the Prosecutors’ Attestation Commission has not
recommended specific tasks by the assessed prosecutor within a certain period to eliminate the
identified deficiencies or to promote professional development.

In general, one invests resources a lot and prepares very detailed and extensive information about a
prosecutor’s progress in the professional performance evaluation, however, the audit did not find
that the evaluation would identify and summarise examples of best practice or shortcomings,
conditions that promoted or hindered the work of prosecutors.

One might consider whether assessing the professional performance of prosecutors more frequently
than every five years would be required, as a five-year period is too long to analyse the individual
performance of a prosecutor and does not identify problems if any as well as deficiencies are not
eliminated in a timely manner. The case detected during the audit indicates to the mentioned
problem when during the first assessment of the professional performance of a prosecutor in 2018
who took office in 2014, various problems were identified in the performance of his work,
especially in the supervision of pre-trial investigation. There were additional inspections carried out
and the findings indicated that the problems were likely to have existed for several years. At the
time of the opening of the investigation, the prosecutor had accumulated a huge number of criminal
proceedings underthe supervision of the pre-trial investigation, namely, 5,703 criminal proceedings
(of which 3,000 criminal proceedings had been taken over from a prosecutor absent for a long time
two years ago). In addition, one carried out a quality check of the supervision of 176 criminal
proceedings and concluded that the prosecutor had performed the duties of the supervising
prosecutor unsatisfactorily in general. The State Audit Office deems that the large number of
supervised criminal proceedings most probably led to such result and the solution to the problem
had to be found in time, without waiting for this factto become apparent during the evaluation of
the prosecutor. The Prosecutors’ Attestation Commission decided to evaluate the prosecutor’swork
positively, without explaining the justification or offering proposals to improve the situation.

The State Audit Office considers that if one decided to evaluate the professional performance of
prosecutors more frequently, the process of evaluating the professional performance of prosecutors
should be simplified, which is very time-consuming and labour-intensive process currently due to
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the extensive regularity inspection of prosecutor’s decisions made. The daily control by a senior
prosecutor (chief prosecutor) is an alternative to more frequent assessment of professional
performance, whose scope and content regulations of the Prosecutor’s Office should define. Within
the current established practice, prosecutors of the judicial region prosecutor’s office and Divisions
of the Office of General Prosecutor inspect the work of the prosecutors in the district (city) level
prosecutor’s offices regularly, which could possibly be considered as institution level control. The
Prosecutor’s Office should assess the nature of this control mechanism and determine how internal
regulation should define the procedure (goal of control, choice of issues to be examined (or based
on risk assessment), inspection procedures, etc.), while also providing how one should use the
information collected during the control on the detected deficiencies in the professional activity of
a prosecutor. By introducing clear instructions and applicable procedures for daily control and
institution-level inspections, which would be implemented consistently in all structural units of the
Prosecutor’s Office, one would not repeat such a large-scale inspection of criminal proceedings
during professional performance evaluation of prosecutors as in the example discussed above.

The State Audit Office deems that evaluation every five years cannot fully serve as a tool for
planning the professional career development of prosecutors. One has not regulated the procedures
for promoting a prosecutor in detail unlike taking office as a prosecutor. The inspections carried out
during the audit revealed that the chief prosecutor of the structural unit of the particular prosecutor’s
office decides which prosecutor to invite to the internship in the vacant position alone and
recommends him or her to the Prosecutor General for approval. The chief prosecutor is not obliged
to justify his or her choice (at least no such documents were obtained during the audit). Prior to the
promotion of a prosecutor, the Prosecutors’ Attestation Commission shall provide an opinion on
the compliance of the knowledge and professional skills of the selected candidate with the new
position, which is of a recommendatory nature. Thus, one can conclude that there is a high degree
of subjectivity in the system of professional performance evaluation of prosecutors, although they
have established the Prosecutors’ Attestation Commission.

According to the Law on the Prosecutor’s Office!®, one shall publish information on the website
of the Prosecutor’s Office no later than one month before filling the vacancy; however, the audit
could not verify whether they had met this requirementin the studied cases because the Prosecutor’s
Office does not record and accumulate such information and does not compile and accrue the
information on a number of candidates and other information indicating the justification for the
selection of one or the other candidate.

The State Audit Office considers that not all decisions on the professional performance evaluation
of prosecutors, development of a prosecutor’s career, and promotion are transparent and
substantiated sufficiently. Such a practice is notin line with Recommendation Rec(2000)19 of the
Committee of Ministers of the Council of Europe “The Role of the Public Prosecution in the
Criminal Justice System” and other supranational documents that prosecutors’ careers and
promotions are based on known and objective criteria such as experience and competence where a
decision is made by implementing fair and impartial procedures.

The audit findings indicate that one can decide subjectively and possibly even in situations of
conflict of interest. The inspections revealed a case when the commission for professional
performance evaluation of a prosecutor included his father and cases when the new prosecutors,
who are next of kin to high-ranking prosecutors, are experiencing rapid career development.

The tables and forms used to evaluate the professional performance of prosecutors provide
extensive information on the work of particular prosecutor being assessed during a given period, so
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more attention should be paid to how information on errors and omissions is assessed and used to
plan training of prosecutors and to develop a common training system. One should ensure reasoned
decision-making on the evaluation result without calling into question the validity of those
decisions. One also requires making the procedures for promotion of prosecutors significantly
clearer such as identification, evaluation, and justification of the decision to promote a particular
candidate to a higher position. The decision to promote a prosecutor should rely on fair and impartial
procedures, in accordance with the practices and standards recommended in the transnational
instruments?%,

The State Audit Office recommends the Prosecutor’s Office to improve the professional

performance evaluation system of prosecutors to avoid subjectivity in decision-making by:

(1) Determining the criteria for assigning a positive and/or negative assessment, that is, how
one determines the materiality of the errors made and how the findings during the
evaluation affect the assessment;

(2) Envisaging both the identification of the training needs necessary for the improvement of
the qualification of each prosecutor and, in general, the identification of issues for the
development of the training content necessary for prosecutors within the framework of
the evaluation process;

(3) Providing for a link between the evaluation process and the promotion procedure;;

(4) Assessing the possibilities for simplifying the evaluation system to save the resources of
the Prosecutor ’s Office and reduce the administrative burden.

The Prosecutor’s Office to take the necessary measures for safeguarding transparent,
justified, and fair decision-making within the framework of the evaluation of the professional
performance of prosecutors and when deciding on the promotion of prosecutors.

Under the Law on the Prosecutor’s Officel%, regular improvement of knowledge necessary for the
performance of official duties and of professional skills and abilities are among the basic principles
of a prosecutor’s activity. At the same time, there is no mandatory requirement for prosecutors to
receive periodic training on issues related to the maintenance and improvement of the professional
qualification of a prosecutor in Latvia, as is the case in most other countries.

The Prosecutor’s Office does not draft and approve annual training plans for prosecutors, nor does
it plan special training for newly appointed prosecutors. In its turn, one has set up a training program
for candidates for the position of prosecutor, which they must complete during their internship
before passing the qualification examination, which one could consider as introductory training for
new prosecutors according to internationally recognized practice.

During the audit, the Prosecutor’s Office pointed to a significant lack of funding for the training of
prosecutors, therefore the training offered by other institutions (Court Administration, Latvian
Judicial Training Center, School of Public Administration, Latvian Local and Regional Government
Training Centre, etc.) is mainly used. There were 404 prosecutors attending 98 training events in
total in 2019.

The training needs of a particular prosecutor are also not determined during the professional
performance evaluation; neither the evaluation commission and direct manager nor the prosecutor
himself or herself indicate them. Yet, the Prosecutor’s Office outlined a positive example during
the audit that they had identified problems with insufficient quality of indictments exactly during
the professional performance evaluations of prosecutors resulting in the special curriculum
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developed by the Latvian Judicial Training Centre for improving the quality of indictments
prosecutors drafted. Hence, one should use the information obtained during the professional
performance evaluation as much as possible to determine the training required for the professional
development of prosecutors.

The audit report of the performance audit “Effectiveness of investigations and trials of the criminal
offencesinthe economicand financialarea” furtheranalyses the issue of the quality of indictments,
which judges highlighted during interviews as a significant factor influencing the duration and
outcome of trials. The judges have pointed out that a well-formulated indictment, which contains a
detailed analysis of the sufficiency of evidence in all the aspects to be proved is significant for the
court’s assessment and which is the basis for a trial and a fair, correct settlement of criminal
relations. Some of the prosecutors and chief prosecutors interviewed in the audit also drew attention
to the need to develop the ability to draft a substantiated justification among prosecutors so that the
circumstances to be proved would be sufficiently specific, where the most important evidence is
how the specified circumstances are or have not been proved. The State Audit Office cannot assess
whether it the already developed curriculum would be sufficient for this purpose. Other solutions
may be needed, e.g., summary of recommended practices, guidelines, etc.

The Prosecutor’s Office is now planning to improve the situation by implementing a system of
continuing professional education, identifying and including the training required for prosecutors
in the curricula. Such a task has been set to fulfil the priority set in the Strategy of the Prosecutor’s
Office for 2017-2021, that is, effective and high-quality performance of the prosecution service
functions in combating financial and economic crimes but no specific deadline has been set for this
task.

The Guidelinesonthe Status and Role of Prosecutors, approved jointly by the United Nations Office
on Drugs and Crime (UNODC) and the International Association of Prosecutorsi?’ in 2014, state
that notonly the training of prosecutors on criminal law issues, prosecutor responsibilities and ethics
but also the principles of the work organisation and management practically applicable and
materials and mechanisms facilitating consistency of the prosecutional actions, are essential.

The State Audit Office recommends the Prosecutor’s Office to establish a training system for
prosecutors, which includes regular training of prosecutors throughout a prosecutor s career
and relies on the identification of training needs, including the results of professional
performance evaluations of prosecutors and other inspections carried out within the
Prosecutor ’s Office.

The Prosecutor’s Office should improve the professional skills of prosecutors in drafting
indictments by developing the curriculum further and assessing the need for other measures
at the same time (for instance, by providing the elaboration of guidelines, summaries of best
practices, or document templates).

2.5. Selectionof prosecutor candidates

Despite the relatively high interest in competitions for prosecutor candidates, the selection
procedures have notyielded the required results in recent years and the large number of vacancies
has not reduced in the Prosecutor’s Office in the long term. For example, during the selection in
2018, there were 6 individuals appointed to the position of prosecutor out of 66 candidates applied,
whereas there were 11 individuals appointed to the position of prosecutor out of 75 candidates in
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2019. Most of the new prosecutors appointed had previously worked in investigative agencies (the
State Police, the Corruption Prevention and Combating Bureau, and the State Revenue Service) or
were assistants to prosecutors or judges. This indicates that the requirements for candidates for the
position of prosecutor are high.

In order to be appointed as a prosecutor, a candidate must first pass a theoretical and general
knowledge test, complete tasks, answer examination paper questions, complete an internship
program during the internship, and pass a qualifying examination finally. However, the audit
findings suggest that there may be a situation where, despite the successful completion of all of the
above, as evidenced by the assessment by the Prosecutors’ Qualification Commission, the
Prosecutors’ Attestation Commission may decide that a candidate does not meet the requirements
for the position of prosecutor based on an opinion provided by a Chief Prosecutor. This suggests
that the decision on the candidate’s suitability for the position may incur subjectivity, which does
not comply with the practices and standards recommended in the supranational documents, The
State Audit Office considers that one should find an opportunity to separate the area of
responsibility of the Prosecutors’ Qualification Commission and the Prosecutors’ Attestation
Commission, as a situation arises when the Prosecutors’ Attestation Commission re-evaluates the
decision adopted by the Prosecutors’ Qualification Commission. It is necessary to remove any
doubts about the impartiality of the decision-making process in the procedure for appointing a
prosecutor.

The prosecutors’ selection system established in the Prosecutor’s Office supports previous
professional experience in a specific field and ensures that individuals who are already largely
prepared for the prosecutor’s work are selected. Perhaps in the future, the Prosecutor’s Office
should also assess ways to strengthen and develop the institution of Assistant Prosecutors, which,
like judge assistants in the judiciary, could be a significant internal resource for filling prosecutor
vacancies by providing training and finding a pool of prosecutor candidates among the most-
qualified Assistant Prosecutors.

The State Audit Office recommends the Prosecutor’s Office to evaluate the possibility of
separating the area of responsibility of the Prosecutors’ Qualification Commission and the
Prosecutors’ Attestation Commission to safeguard a transparent and impartial process of
appointing a prosecutor.

The Prosecutor 's Office should evaluate the possibilities for the developmentofthe institution
of Assistant Prosecutors to promote the growth of Assistant Prosecutors to a qualified
prosecutor candidate.
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